
Policy Connection

What does !t mean to say that pub!!c
po!lcles must be constltutlona!?

DOMESTIC AND

FOREIGN POLICY

undermine the u.s. military efforts in Korea by ere-

ating a shortage of ammunition and other supplies,
the White House asserted it had the authority to act

under the president's inherent powers as commander

in chief (see Chapter 12). In response, the steel mill
owners went to court, and in June the Supreme

Court \؛؛ud  ة اا0ًخ.0حه (Youngsioaun Sheet ئ Tube
Co. V. Sawyer) noting that the president had no au-
thority under the Constitution to seize private prop-
erty on the grounds of national security alone. Such
an action, they argued, would have to be done under
some authority granted by Congress.

Any public policy.—whether a congressional act or
an executive order such as the one issued byTruman—
must be rooted in some constitutional authority. Tre
question of whether an act or action of government is
constitutional comes up more frequently than most
Americans realize. Whenever a major hurricane or
other devastating natural disaster takes place, for ex-
ample, there is a call for assistance from the federal gov-
ernment. This is especially the case when lives are in
immediate jeopardy and local and state governments
are unable to maintain law and order. In the most ex-
treme cases, news reports highlight the fact that the
president has declared a state of emergency in tlie im-
pacted area and ordered federal troops to the scene.
What is not obvious is that before the White House can
take such actions, it must be requested to do so by the
governor of the state and must follow a specific process
before those troops can be deployed. Tie reason is found
in the provision of an 1876 law that prohibited the use
of the federal militaty "for the purpose of executing the
laws, except in such cases and under such circumstances
as such employment of said force may be expressly au-
thorized by the Constitution or by act of Congress.”

ublic policies take many forms. In this book we
define public policies very broadly, as decisions

and actions taken by government regarding a per-
ceived problem. A declaration ofwar by Congress is
a public policy, as is the 2٥-miles-per-h0ur speed
limit in school zones set by your local community.
Some policies are so mundane or invisible that we
rarely give them a second tliought, as when we
listen to music that is protected by policies related
to copyright. Other policies impact US directly, as
when we pay a state sales tax or look at how much
money lias been deducted from our pay for social
security. And there are some policies—sucli as the
use of capital punishment—that raise issues that
challenge our sense of what is moral and just.

When passing and implementing policies, gov-
ernments must consider a number of questions.
Does the policy address the problem? Does the
government have the resources and capacity to
carry out the policy? Are the policies in place having
an impact on the problem? How effective will any
changes in public policies be?

Theseareall importantand reasonablequestions,
but there is one more applied to almost all policy deci-
slons and actions: is the policy constitutional?

In this Policy Connection we will consider the
question of what it means for a policy to be
constitutional.

p

By What Authority?
In April 1952, in the midst of the Korean War, presi-
dent Harry s. Truman ordered his secretary of com-

Charles w. Saivyer, to seize the country'smerce؛
major steel mills on the eve of a threatened steel-
ivorkers' strike. Arguing that such a strike would
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Who determines whether a public policy act or
action is or is not authorized? Typically, this decision
is left to the judiciary, and each year we see court
dockets fi lled with challenges to public policies based
on the argument that a law or action of government
lacks constitutional authorization. Many of those
challenges are settled in the lower courts, but some
make it to the Supreme Court, which many believe is
the ultimate arbiter on such matters (see Chapter 14).

In recent years the Court's decisions have been
controversial. For example, in 1992 the Court de-
clared provisions of a 1985 act that required states to
follow specific approaches to the disposal of low-
level radioactive waste. Ue Court decided that al-

though the federal government could use grants and
other policy mechanisnts to get states to voluntarily
follow the national policy. Congress lacked the con-
stitutional authority to mandate that state take re-
.^cùteà acftons (,New York จ. United State؟

iktkt tkĩ؟.\s n compelling public or government in-
terest being served by tbe policy. N^ktr tk ؟oVtq or
law is regarded as a possible threat to some funda-
mental constitutional right, then the even more
stringent test of strict scrutiny is applied by the
courts (see Chapter 5). Under that test, not only
must there be a compelling reason for the policy, but
also the policy must be "narrotvly tailored" to achieve
its objective and it must use the “least restrictive
means" in doing so.

Same-Sex Marriage
The recent history of policies related to same-sex mar-
riage offers an important example ofhow constitutional
constraints under the strict scrutiny test impact public
policies. In 2014, the Court declared unconstitutional
key provisions of the controversial 1996 Defense of
Marriage Act (DOMA). DOMA was passed by Con-
gress and signed into law by President Bill Clinton in
response to the possibility of legalization of same-sex
marriages in Hawaii and other states.

Under the full faith and credit provisions of the
Constitution (Article IV), a marriage performed in
one state is to be recognized as legal in all other
states. DOMA was designed to undermine the au-
thority of those states that were considering sane-
tioning same-sex marriages by defining marriage as a
union of one man and one woman “for federal pur-
poses.” It effectively cut off any marriage-based fed-
eral benefits to same-sex couples and, in the process,
gave legal support for those states that passed policies
refusing to recognize such marital arrangements.

Despite this action, in May 2004, Massachusetts
became the fi rst state to issue marriage licenses to
same-sex couples. Connecticut followed four years
later, as did Iowa and Vermont (2009), New Hamp-
shire (2010), New York (2011), and Maine and
Washington State (2012). Ttus, the stage was set for
a challenge to DOMA as legally married same-sex
couples sought to receive the very benefits that
DOMA denied them.

In its 2014 decision. United States V. Windsor, the
Supreme Court found that DOMA discriminated
again same-sex couples legally married in states like
Massachusetts, but did so in violation of fundamen-

tal constitutional guarantees of due process and
other protections under the Fifth Amendment. In

Passing Constitutional Scrutiny
Another constitutional standard is tltat the provisions or
enforcement of a policy cannot arbitrarily violate the
civil rights and civil liberties guaranteed under the
Constitution. As we will learn in Chapters 4 and 5,
there is a substantial body of constitutional law built on
guarantees that prevent government from discrimina-
toty actions while protecting a citizen's basic liberties
(e.g٠, speech, assembly, privacy). Laws and policies that
result in the unequal treatment of racial minorities are
likely to be declared unconstitutional if they are chal-
lenged in the courts, and public officials who use their
position of authority to discriminate "under color of
law” are subject to dismissal or criminal action, lse
who make public policies, as well as those who enforce
them, must be "constitutionally competent” at their
jobs.

In the legal jargon of constitutional lawyers,
public policies that have the potential to discrimi-
nate against some class of citizens are subject to
"standards of strict scrutiny." That is, almost all laws
have a differential impact on some group of persons.
A law against murder is designed to discriminate
against those who commit homicide; a policy that
gives low-interest loans to small businesses is dis-
criminatory in that it favors those who would bene-
fit. At a general level, the "test” for any policy is
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on them. This eventually led to a series of lawsuits fo-
cused on the administration's authority to establish
such policies, but at the heart of the argument was the
conflict inherent in U.S. immigration policy and the
treatment of aliens.

short, the Court found that keyprovisions ofDOMA
did not past the strict scrutiny test. In àom؟, so, tk
Court laid the groundwork for the watershed Oberge-
fell V. Hodges decision in 2015 that overturned all
state laws prohibiting same-sex marriages.

Avoiding Constltut!ona! Conflicts
Because public policies emerge from a number of
different sources in our complex federal system (see
Chapter 3), there is always the possibility that two
policies might be in conflict.

For example, prior to 1918, the federal govern-
ment attempted to protect migratory bird popula-
tions by regulating the hunting of waterfowl that
flew across state boundaries. These regulations con-
fl icted with state hunting laws. In court, the states
successfully argued that there was no constitutional
basis for congressional action on these matters. State
laws prevailed.

But this all changed after the United States nego-
tiated a treaty in 1918 witli Canada and the United
Kingdom focused on protecting migratory water-
fowl, and in 1920 the Supreme Court (in Missouri V.
Holland) found that under the supremacy clause of
Article VI, the provisions of the treaty meant that
the federal government could indeed now make poll-
cies regulating how individual states controlled the
hunting of migratory birds.

There are many instances where there is no clear
mechanism such as a supremacy clause to settle such
conflicts. As we will see in Chapter 3, American fed-
eralism may actually foster such conflicts through its
complex arrangements of legal jurisdictions. For ex-
ample, the treatment of undocumented immigrants in
various jurisdictions became an issue in 2015 when
state and local governments claimed that federal poll-
cies issued through executive orders by President
Obama unconstitutionally impose costly requirements

QUESBONS FOR D!SCUSS!ON

These are only three examples ofthe role that constitu-
tionality plays in shaping the making and enforcement
ofpublic policies. Some of the most controversial issues
drawing public attention in recent years have been fo-
cused on the constitutionality of public policies.
1. For examp!e, to what extent does the pres!dent, as

commander !n chief, have the authority to commit
U.S. forces to hostile action abroad?

2. Should the U.S. government be allowed to impose
a penalty tax on those who fail to obtain liealth
insurance?

3. In those states that allow capital punishment, what
form should the deatli penalty take if it is to be in
line with the constitutional prohibition against
"cruel and unusual" punishment?

4. Since the attacks of 9/11 and tlie devastation of

hurricanes Katrina and Sandy, Americans have re-
alized that they are vulnerable to some significant
threats requiring a comprehensive government
response, including the declaring of a "state of
emergency" that allows officials to suspend many
of our constitutionally guaranteed civil liberties
and civil rights. How would you react to such a
declaration? Under what conditions sliould const¡-
tutional standards be relaxed or suspended In
cases of national emergency? Assuming constitu-
tional conditions are eventually reinstated, what
actions should be taken against those wtio are de-
termined to have abused the authority they had
under the state of emergency? Sliould they be
given amnesty or put on trial?




