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I . I n t r o d u c t i o n

S ince i t s fi rs t pub l i ca t ion in 1969 , Theodore J . Low i ' s The End o f

Liberalism has had significant impact on the study of American government.^

One o f the more in t r igu ing (yet underexamined) cont r ibu t ions o f the work

was Lowi's "analytic" advocacy^ of afive-part program for refc -n.
! fCharacterizing his program as "Modest Proposals for Radi 1Reform

(1979, p. 208),^ Lowi prescribes a t !

new publ ic phi losophy" which he terms

● j u r i d i c a l d e m o c r a c y . I n d e l i n e a t i n g t h i s a l t e r n a t i v e t o ( t h e n o t ? d o m i n a n t )
f t . t 1

i n t e r e s t g r o u p l i b e r a l i s m h e a s s e r t s t h a t i t s a d o p t i o n w o u l d e n t a i l t h e
t t U

r u l e o f l a w o p e r a t i n g i n i n s t i t u t i o n s . J u r i d i c a l d e m o c r a c y w o u l d s t r e s s

fo rm a i i d fo rma l i t y i n gove rnmen t ac t i v i t i es wh i l e s imu l taneous ly pe rsu ing

democratic notions of citizenship and equal treatment" (1979, pp. 298-
I I

299) . Thus, by combin ing legal in tegr i ty wi th democrat ic norms, Lowi hoped

jur id ica l democracy would overcome the systemic pathologies he associated

with the "second republic" that was built on interest group liberalism.

Acco rd i ng t o Low i , t he re a re five p roposa l s ( cons t i t u t i ng "a f ew

p lanks in the p la t fo rm o f an inc ip ien t movement " ) wh ich , i f adopted , wou ld

be "enormously effective" in bringing about the needed changes. These

proposals were, in Lowi's terms, "deceptively simple"; yet, to the extent
Mthey would mean s ignificant changes,

to accomplish" (1979, p. 299).

e a c h w o u l d b e p o l i t i c a l l y d i f fi c u l t

I n o r d e r o f t h e i r p r e s e n t a t i o n i n t h e

s e c o n d e d i t i o n , t h e s e p r o p o s a l s i n c l u d e :

(1) judicial revival of the Schechter decision rule regarding the
d e l e g a t i o n o f l e g i s l a t i v e a u t h o r i t y ;

(2) establ ishment of apresidential decision rule obl igat ing the
chief executive "to veto acongressional enactment whenever
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Congress has not been clear enough about what should be
executed, and how'";

(3) the reliance on administrative formality and rule-making in
those ins tances when au thor i t y and d isc re t ion i s lodged in the
b u r e a u c r a c y ;

(4) the codification of law so that government policies dealing with
a p a r t i c u l a r s u b j e c t a r e s y s t e m a t i z e d , d i g e s t e d a n d s i m p l i fi e d ;
a n d

( 5 ) t h e i n s t i t u t i o n a l i z a t i o n o f " s u n s e t l a w s ” i n w h a t L o w i
or iginal ly cal led "tenure-of-statutes" acts (1979, pp. 300-
310) .'*

There are anumber of problems w’ i th Lowi 's reform program, not the

least o f which is i ts re levance to the symptoms rather than the causes of

i n t e r e s t g r o u p l i b e r a l i s m a s h e d e s c r i b e s i t . I n f a c t , t h o s e fi v e r e f o r m s

may be be t t e r u t i l i zed as i nd i ca to rs o f j u r i d i ca ldemoc racy ( see be low) . To

h i s c red i t , Low ’ i does (by imp l i ca t i on ) l i nk these p roposa ls t o t he adop t i on

o f ju r id ica l democracy as the new pub l i c ph i losophy. N e v e r t h e l e s s , t h e

p r e s c r i p t i o n s n e v e r e x p l i c i t l y s u g g e s t t h a t t h e s h i f t i n p u b l i c p h i l o s o p h y

m u s t p r o c e e d t h e r e f o r m s i f t h e y a r e t o s u c c e e d . T l i u s ( b y i m p l i c a t i o n ) ,

one might assume that Lowi bel ieves the five reform proposals can br ing

Again, re ly ing on Lowi 's ownabout the movement tow^ard a" th i rd republ ic .

a n a l y s i s , t h i s d o e s n o t s e e m r e a s o n a b l e . A n y r e f o r m p r o g r a m b a s e d o n l e g a l

f o r m a l i s m ( 1 ) i s l i k e l y t o f a i l s i n c e o p p o s i t i o n i s g o i n g t o b e t o o s t r o n g

i n a s y s t e m w h e r e i n t e r e s t g r o u p l i b e r a l i s m p r e v a i l s ; o r ( 2 ) i s l i k e l y t o

i n v o l v e m e r e l y s y m b o l i c o r e m p t y g e s t u r e s s i n c e f o r m a l i s m w i t h o u t a r a d i c a l

change in publ ic phi losophy is no change at a l l .®

difficult to come away from reading Lowi's work with astrong positive

I n s h o r t , i t i s

a t t i t u d e a b o u t t h e p o s s i b i l i t i e s f o r a n y s u b s t a n t i a l c h a n g e s i n t h e c u r r e n t

p o l i t i c a l s y s t e m .
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There are, however, some opt imis t ic s igns. F o r e x a m p l e , a s u r v e y o f

the events o f the las t decade ind ica tes that each o f the proposa ls

advocated by Lowi has made it to national policy agenda in one form or

another, and that some have been taken qui te ser iously,

was recen t l y c i ted in ama jo r i t y dec is ion o f the U.S . Supreme Cour t , and

w h i l e t h a t p a r t i c u l a r d e c i s i o n d i d n o t r e s u l t i n a s e r i o u s r e v i v a l o f t h a t

T h e S c h e c h t e r r u l e

precedent, its use may be regarded by some as asign of things to come.^

We have yet to e lect aPresident who uses the veto power of the office to

coun te rac t cong ress iona l amb igu i t y and hype r -de lega t i on o f au tho r i t y, bu t

w e h a v e h a d a s e r i o u s c a n d i d a t e f o r t h e o f fi c e w h o a d v o c a t e d s u c h a s t a n d

(Eugene McCarthy) and some would say that Reagan is (at least

p h i l o s o p h i c a l l y ) p r o n e t o t a k e s u c h a c t i o n s . ’ A n d i f o n e l i s t e n s t o

discussions among legal scholars and practitioners, one hears increasing

ment ion of the need for more administrat ive ru le-making (see Freedman,

1978) and codification of the law (especially criminal law, e.g., the

controversial "S.l" bill introduced before the 96th Congress). Finally,

sunset laws (a l though fo rmula ted and imp lemented pr imar i l y a t the s ta te

level) have been formally proposed (and, at one time, passed®) in Congress

and sunset-like provisions have been attached to avariety of major laws.

Ta k i n g a l l t h i s a c t i v i t y i n t o a c c o u n t , t h e p r o s p e c t s f o r r e f o r m s s i m i l a r t o

Lowi’s proposals are not as dismal as either Lowi or his more cynical

f o l l o w e r s m i g h t b e l i e v e .

W h a t i f t h e o p t i m i s t s a r e r i g h t ? W h a t i f j u r i d i c a l d e m o c a r c y b e c a m e

the dominant public philosophy tomorrov‘7 and Lowi's proposals were adopted?

WTiat would be the political, policj' and administrative implications? W o u l d

j u s t i c e become more sa l ien t in po l i cymak ing , o r wou ld the incrementa l i s t
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p a r t i c u l a r i s m o f i n t e r e s t g r o u p l i b e r a l i s m c o n t i n u e t o d o m i n a t e ? W o u l d l a w

b e g i n t o p r e v a i l o v e r m e r e p o l i c y ?

administ rators become more "responsib le

W ’ o u l d ( a s L o w i p r e d i c t s , 1 9 7 9 , p . 3 0 4 )

a n d " e f fi c i e n t " ? T h e s e a r e t h e

quest ions that must be addressed i f we are to cont inue to take Lowi 's

p r e s c r i p t i o n s s e r i o u s l y . I n t h i s p a p e r w e i n t e n d t o e x a m i n e t h e

a d m i n i s t r a t i v e i m p l i c a t i o n s o f r e f o r m s i n t h e a d m i n i s t r a t i v e r e g u l a t i o n

w r i t i n g p r o c e s s i n K a n s a s , a s t a t e w h e r e s t a n d a r d s s i m i l a r t o r u l e - o f - l a w

a d v o c a t e d b y L o w i s e e m t o e x i s t a t t h e m o m e n t .n o r m s

I I . K a n s a s A s a J u r i d i c a l D e m o c a r c y

F u n d a m e n t a l t o t h i s s t u d y i s t h e c o n t e n t i o n t h a t K a n s a s p o l i t i c a l

s ys tem qua l i fies as an emp i r i ca l man i f es ta t i on o f j u r i d i ca l democ racy,

reform proposals" imply at least five indicators for determiningL o w i ' s T ?

w h e t h e r a g o v e r n m e n t r e fl e c t s a r u l e - o f - l a w s y s t e m . O u r m e a s u r e o f t h e

ru le-of- law system in Kansas is based on the degree to w'h ich that s tate 's

g o v e r n m e n t l i v e s u p t o t h o s e i n d i c a t o r s . U n d e r l y i n g e a c h m e a s u r e i s t h e

s tanda rd t ha t t he re ex i s t s ap red i c tab le sys tem o f l aws and regu la t i ons

w i t h l i t t l e r o o m f o r d i s c r e t i o n a r y a d m i n i s t r a t i v e a c t i v i t y i n t h e

i n t e r p r e t a t i o n o r e n f o r c e m e n t o f t h e l a w .

Lowi recogn izes tha t s ta te governments are genera l ly c loser to the

r u l e - o f - l a w t h a n t h e f e d e r a l g o v e r n m e n t ( 1 9 7 9 : 3 0 6 ) . H o w e v e r , w e h a v e f o u n d

t h a t K a n s a s i s n o t o n l y o n e o f t h e m o r e t r a d i t i o n a l r u l e - o f - l a w s t a t e s , b u t

a l s o i t h a s r e c e n t l y i n s t i t u t e d s e v e r a l l e g a l a n d a d m i n i s t r a t i v e r e f o r m s

( e . g . , s u n s e t r e v i e w s ) t h a t b r i n g s i t e v e n c l o s e r t o t h e L o w i i d e a l o f

j u r i d i c a l d e m o c r a c y . J u s t h o w c l o s e b e c o m e s m o r e e v i d e n t a s w e e x a m i n e

e a c h o f h i s c r i t e r i a .
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T h e fi r s t c r i t e r i o n o f j u r i d i c a l d e m o c a r c y i s r o o t e d i n t h e j u d i c i a l

r e v i e w o f l e g i s l a t i v e g r a n t s o f a u t h o r i t y. L o w i b e l i e v e s t h a t m a n y o f t h e

agencies created by legis latures have been provided wi th too much

d i s c r e t i o n f o r i m p l e m e n t i n g t h e i r m a n d a t e s , a n d t h a t t h e c o u r t s s h o u l d b e

more res t r i c t i ve in a l l ow ing such excess ive g ran ts o f power. E x c e s s i v e

g r a n t s o f p o w e r m a y d e r i v e f r o m e i t h e r a n u n c o n s t i t u t i o n a l d e l e g a t i o n o f

a u t h o r i t y o r s t a t u t o r y a m b i g u i t y. L o w i a r g u e s t h a t f e d e r a l l e g i s l a t i o n

s h o u l d b e i n v a l i d a t e d b y t h e . c o u r t s o n e i t h e r o f t h e s e g r o u n d s . I n h i s

a r g u m e n t s h e r e l i e s p r i m a r l y o n t h e S u p r e m e C o u r t d e c i s i o n i n S c h e c h t e r .

T h e r e i s c a s e e v i d e n c e t h a t K a n s a s c o u r t s h a v e h i s t o r i c a l l y f o l l o w e d

r u l e s s i m i l a r t o t h a t o f S c h e c h t e r . I n K a n s a s v . C r a w f o r d ( 1 9 1 9 ) t h e

Kansas Supreme Cour t i nva l i da ted as ta tu te wh ich p rov ided tha t e lec t r i ca l

w i r i n g c o d e s s h o u l d b e i n a c c o r d a n c e w i t h a n a t i o n a l e l e c t r i c c o d e s e t

s e m i a n n u a l l y b y t h e N a t i o n a l B o a r d o f U n d e r w ^ r i t e r s , a p r i v a t e a s s o c i a t i o n .

T h e C o u r t h e l d t h a t t h e l e g i s l a t u r e m u s t o u t l i n e t h e c o d e i n t h e s t a t u t e

a n d n o t s i m p l y p r o v i d e f o r t h e a d o p t i o n o f a p r i v a t e l y s e t c o d e . N e a r l y

h a l f a c e n t u r y l a t e r, i n Q u a l i t y O i l C o . v. d u P o n t a n d C o . ( 1 9 5 8 ) , t h e

C o u r t i n v a l i d a t e d a s t a t u t e a l l o w i n g p r o d u c e r s o f t r a d e - m a r k e d p r o d u c t s t o

s e t m i n i m u m p r i c e s f o r t h e i r g o o d s t h r o u g h c o n t r a c t u a l a g r e e m e n t s w i t h

d i s t r i b u t o r s i n t h e s t a t e . T l a e C o u r t h e l d t h i s u n c o n s t i t u t i o n a l b e c a u s e i t

l e g i s l a t i v e s a n c t i o n t o t h e t r a d e - m a r k o w n e r t o fi x m i n i m u m r e s a l e

prices"; the power to fix rates for such transactions, the Court held, is a

g a v e

leg is la t ive func t ion wh ich cannot be de legated under prov is ions o f Kansas

C o n s t i t u t i o n .

I n S t a t e e x r e l v . M e r m i s ( 1 9 6 1 ) , t h e C o u r t i n v a l i d a t e d a s t a t u t e

allowing the head of Kansas' Alcoholic Beverage Control agency to decide
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whether amin imum pr ice should be set on in tox icat ing beverages. S u c h a

d e c i s i o n , a c c o r d i n g t o t h e C o u r t , w a s t h e r e s p o n s i b i l i t y o f t h e l e g i s l a t u r e

and should not be delegated to anyone e l s e - - n o t e v e n a g o v e r n m e n t a g e n c y .

I t l i k e n e d s e t t i n g a m i n i m u m p r i c e t o p r i c e - fi x i n g a n d a s s u c h a f u n c t i o n

r e s t r i c t e d t o t h e l e g i s l a t u r e i t s e l f .

F inal ly, in amore recent case (Gumbhir v. Kansas Board of Pharmacy,

1 9 8 0 ) t h e C o u r t i n v a l i d a t e d a s t a t u t o r y p r o v i s i o n t h a t r e q u i r e d a n

appl icant for apharmacist 's l icense to be agraduate of an inst i tut ion

accredited by the Aaierican Council on Pharmaceutical Education (ACOPE).

The Court held that deference to anon-governmental agency such as ACOPE to

make dec is ions regard ing s tandards fo r l i censure was arb i t ra ry and in

v i o l a t i o n o f t h e s t a t e c o n s t i t u t i o n . I n s h o r t , t h e K a n s a s j u d i c i a r y h a s

been and remains rather restrictive in its views of delegation of

l e g i s l a t i v e a u t h o r i t y .

A s e c o n d c r i t e r i o n f o r j u r i d i c a l d e m o c r a c y i s t h e c h i e f e x e c u t i v e ' s

w i l l i n g n e s s t o e x e r c i s e i t s r i g h t t o v e t o l e g i s l a t i o n f o r c o n s t i t u t i o n a l a s

In Lowi's Second Republic, presidential action

i s p r i m a r i l y p o l i t i c a l a n d q u e s t i o n s o f c o n s t i t u t i o n a l i t y a r e d e f e r r e d t o

Under juridical democracy "presidents have every right to base

their decisions on their own interpretat ion of const i tut ional obl igat ions"

w e l l a s p o l i t i c a l r e a s o n s .

t h e c o u r t s .

( L o w i 1 9 7 9 , p . 3 0 1 ) . U s i n g t h i s i n d i c a t o r , K a n s a s m e a u s r e s w e l l o n s u c h a

c r i t e r i o n . This is evident by examining some of the vetos issued by the

present governor (a Democrat) and his Republ ican predecessor.

I n 1 9 7 8 , K a n s a s G o v e r n o r B e n n e t t i s s u e d o n e s t a t e m e n t w h i c h s e e m s

t o c o n t r a d i c t t h i s c r i t e r i o n . W h e n f a c e d w i t h a n e x t r e m e l y c o n t r o v e r s i a l

b i l l (SB952) wh ich exc luded res tau ran ts f rom the s ta te ' s l ong -s tand ing
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open saloon" prohibition, Bennett declared that a n i s s u e o f

c o n s t i t u t i o n a l i t y d o e s i n f a c t e x i s t b u t t h e p r o p e r a r e n a f o r i t s

d e t e r m i n a t i o n i s t h e c o u r t a n d n o t t h e g o v e r n o r ' s o f fi c e . . . . H o w e v e r, h e

added acomment which reflects the more common standard for gubernator ial

vetos in Kansas: aveto is appropriate when the "legal defect i n t h e

l e g i s l a t i o n i s c l e a r . T h u s , B e n n e t t h a d n o p r o b l e m s i n u s i n g

constitutional grounds (the "checks and balances" system) for justifying a

one house " l eg i s l a t i ve ve to1 9 7 8 v e t o o f a s y s t e m ( S B 9 1 2 ) . I n a s i m i l a r

ave the l eg i s l a tu re ' s Jo in t Commi t teev e i n , h e f e l t a b i l l ( S P 9 8 2 ) w h i c h O

o n A d m i n i s t r a t i v e R u l e s a n d R e g u l a t i o n s ( J C A R R ) t h e p o w e r t o s u s p e n d

t e m p o r a r y r u l e s a n d r e g u l a t i o n s d u r i n g t h e i n t e r i m b e t w e e n s e s s i o n s o f t h e

l e g i s l a t u r e w a s a l s o a v i o l a t i o n o f c o n s t i t u t i o n a l r o l e s .

Kansas' current governor, John Carl in, has been even more act ive

a l o n g t h e s e l i n e s . A m o n g t h e 11 v e t o e s h e i s s u e d i n 1 9 7 9 C a r l i n u s e d

c o n s t i t u t i o n a l g r o u n d s o n s e v e r a l . H e h a d t o r e a s s e r t t h e a r g u m e n t s o f h i s

p r e d e c e s s o r w h e n n e w a t t e m p t s w e r e m a d e t o p r o v i d e f o r a l e g i s l a t i v e v e t o

a n d t e m p o r a r y r e g u l a t i o n s u s p e n s i o n p o w e r f o r t h e J C A R R ( S B 1 3 ) . H e a l s o

ve toed SB496 wh ich au tho r i zed the l eg i s la tu re ' s Pos t -Aud i t D iv i s ion to

r e v i e w d i s t r i c t c o u r t b u d g e t s . I n t h a t d e c i s i o n , C a r l i n r e l i e d o n a c l a u s e

of the Kansas Constitution which gave the state's Supreme Court "general

a d m i n i s t r a t i v e a u t h o r i t y o v e r a l l c o u r t s i n t h e s t a t e .

In 1980 Carl in once again used the governor's veot power to stop the

l e g i s l a t u r e f r o m g i v i n g t h e J C A R R p o w e r t o s u s p e n d t h e f o r c e a n d e f f e c t o f

t e m p o r a r y r e g u l a t i o n s w h i l e t h e l e g i s l a t u r e w ^ a s n o t i n s e s s i o n ( H B 2 8 0 3 ) .

Bes ides accus ing the leg is la tu re o f mak ing an a t tempt to es tab l i sh c lear

super ior i ty over the execut ive , Car l in a lso based h is reason ing on what he
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as aviolation of separation of powers as well as an unconstitutional

delegation of legislative power (i.e,, the bill provided po "fixed
s t a n d a r d s

s a w

a n d p o l i c i e s f o r t h e J C A R R ) .

A l s o in 1980 Carlin vetoed HB3122 which provided special t^

t r e a t m e n t f o r f a r m m a c h i n e r y o n a d i s t r i c t b y d i s t r i c t b a s i s . T h i s b i l l ,

h e s a i d violated the constitutional mandate that the legislature "provide

for auni form and equal ra te of assessment and taxat ion. t t

W h e n f a c e d w i t h

abill authorizing garnishment of the State Treasury for unpaid torts

claims (HB3205), Carlin issued aveto citing the constitutional provision

shall be drawn from the treasury except in pursuance of a

spec ific appropr ia t ion made by law.

The third criterion for indicating juridical democracy is what Lowi

a d m i n i s t r a t i v e f o r m a l i t y,

early and frequent administrative rule-making

Admin i s t ra t i ve ac t i v i t i es shou ld be based on ru l es ra the r t han i nd i v i dua l

t !t h a t n o f u n d s

I t

M
t e r m s I tBy this he means "a requirement for

( L o w i 1 9 7 9 , p . 3 0 3 ) .

c a s e d e c i s i o n s . Where cases are considered, they should be handled under a

gene ra l r u l e r a the r t han mere l y on t he i r s i t ua t i ona l me r i t s . t ! T h e r u l e

combination with the cases to which it applies can become aknown factor in

the everyday life of each client" (p. 303).

Since the s tatutory ru le-making process in Kansas is the focus of

this paper, we will not go into detial at this point on administrative

formality except to note the stress placed on rule-making in the system. As

in all states, there is some regulatory power which is traditionally built

o n a c a s e - b y - c a s e f o u n d a t i o n . ITi i s has been espec ia l l y t rue in pub l i c

u t i l i t y regu la t ion (e .g . , Kansas Corpora t ion Commiss ion) where genera l

rules have often been the except ion. F o r m o s t K a n s a s s t a t e a g e n c i e s ,
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h o w e v e r , r u l e - m a k i n g i s t h e n o r m a n d t h i s i s r e fl e c t e d i n b o t h t h e

i m p o r t a n c e g i v e n t o s e t t i n g u p a f o r m a l a d m i n i s t r a t i v e r u l e s a n d r e g u l a t i o n

filing process and the lack of ageneric administrative procedures act

wh i ch es tab l i shes spec ia l r u l es f o r ad jud i ca to r y p rocedu res ,

has been under increasing state and federal pressure to move toward rule-

E v e n t h e K C C

m a k i n g . More s ta te laws g iv ing author i ty to the KCC requi re that agency to

e s t a b l i s h a n d fi l e g e n e r a l r u l e s , w h i l e t h e f e d e r a l N a t i o n a l E n e r g y P o l i c y

Acts o f 1978 mandated that s ta te u t i l i t y commiss ions deve lop gener ic ra te¬

making ru les for dea l ing wi th requests f rom s ta te energy producers .

The fourth criterion for juridical democarcy implied in Lowi's

C o d i fi c a t i o n , " L o w i s t a t e s , " i s n o t h i n ga n a l y s i s i s c o d i fi c a t i o n o f l a w .

m o r e t h a n t h e e f f o r t t o s y s t e m a t i z e , d i g e s t , a n d s i m p l i f y a l l o f t h e

p r o v i s i o n s o f l a w r e l a t i n g t o a p a r t i c u l a r s u b j e c t " ( 1 9 7 9 , p . 3 0 5 ) . W h i l e

no t i ng t he l im i t ed f ede ra l expe r i ence w i t h cod i fica t i on , Low i acknow ledges

the "much richer experience r t o f s t a t e s i n t h i s a r e a . H e o f f e r s N e w Y o r k a s

M

a n e x a m p l e o f a g o v e r n m e n t w h i c h h a s h a d a n a c t i v e c o m m i s s i o n o n l a w

I Ir e v i s i o n a n d c o d i fi c a t i o n a t l e a s t s i n c e 1 9 3 4 ( 1 9 7 9 , p . 3 0 6 ) . E v e n m o r e

no tab le , f o r ou r pu rposes , i s t he fac t t ha t Kansas was ap ioneer i n us ing

s u c h a n o r g a n i z a t i o n w h e n i t e s t a b l i s h e d t h e c o u n t r y ' s fi r s t L e g i s l a t i v e

C o u n c i l i n 1 9 3 3 . The Counc i l was te rmina ted in 1970 when a leg is la t i ve

coord inat ing counc i l and the Legis la t ive Research Depar tment were created

and the Kansas leg is la ture began to re ly on more jo in t in ter im s tudy

c o m m i t t e e s t o a n a l y z e a r e a s o f l e g i s l a t i v e c o n c e r n a n d t o s u b m i t

r e c o m m e n d a t i o n s t o t h e H o u s e a n d S e n a t e . I n a d d i t i o n , t h a t 1 9 7 0 a c t a l s o

g a v e t h e R e v i s o r o f S t a t u t e s r e s p o n s i b i l i t y f o r d r a f t i n g l a w s , d o i n g l e g a l

research , and g i v ing lega l adv ise to l eg is la to rs and commi t tees .

. i
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Kansas was also one of the first states to break with the general

c o m m o n l a w t r a d i t i o n t h a t h e l d t h a t s t a t u t e s i n d e r o g a t i o n o f t h e c o m m o n

l a w a r e t o b e s t r i c t l y [ i . e . , n a r r o w l y ] c o n s t r u e d ,

legislature explicitly invalidated that rule (KSA 77-109) and mandated that

such "derogating" statutes be "liberally construed to promote their
o b j e c t s . . . .

Kansas' leading role in the enactment of uniform state laws. E1980

I n 1 9 2 3 t h e

T h i s p r o g r e s s i v e s t a n d h a s c o n t i n u e d a n d i s m a n i f s t e d i n

Kansas had enacted 34 uniform laws in conjunction with other sta.es,

including the Uniform Commercial Code, the Uniform Consumer Cred C o d e ,

e t c . ( W i l b e r t , 1 9 8 0 ) . T h e s e a d o p t i o n s a n d t h e h i s t o r i c a l r e c o r d i n d i c a t e

quite clearly the primacy of codification as alegal norm for Kansas

p u b l i c o f fi c i a l s .

The fifth and final cri terion for ajuridical deraocarcy is some

i m m o r t a l i t y o f a d m i n i s t r a t i v e a g e n c i e s . . . .

only direct antidote to immortality would appear to be an attack upon the

Frankenstein legislation creating each monster, and in that spirit the

final reform proposal is for ageneral s tatute set t ing aJeffersonian l imi t

of from five to ten years on the life of every enabling act.

a c t s a r e r a t h e r s p e c i fi c i n d i c a t o r s , b u t e v e n h e r e K a n s a s fi t s t h e

ju r id i ca l democracy mo ld .

t l .m e c h a n i s m t o d e a l w i t h t h e T h e

T h e s e

s u n s e t

Kansas' sunset legislation (KSA 74-7201 through 74-7244) were pased

in 1978 and the six-year cycle of sunseting began July 1, 1979 with six

r e g u l a t o r y l i c e n s i n g b o a r d s . A f t e r a r e v i e w b y t h e L e g i s l a t i v e D i v i s i o n o f

P o s t A u d i t , t h e l e g i s l a t u r e a l l o w e d t h e S t a t e A t h l e t i c C o m m i s s i o n a n d

M o b i l e H o m e a n d R e c r e a t i o n a l Ve h i c l e C o m m i s s i o n t o t e r m i n a t e w h i l e

continuing two boards (Hearing Aid Fitters and Dispensers and Abstracter's)



1 2

and suggesting major changes in the Baord of Examiners of Psychologists and

Board of Social Work Examiners which were eventually made,

sunset audi t was begun on financia l regulatory agencies and var ious

programs within the Stae's Department of Health and Environment.

I n a d d i t i o n , a

T h i s

l e v e l o f a c t i v i t y h a s c o n t i n u e d . I n s h o r t , K a n s a s l a v ^ m a k e r s h a v e t h u s f a r

taken sunset review qui te ser iousI j ' when compared to their peers in Alabama

and other states where sunset review is ajoke and agency "renewal" is a

s y m b o l i c g e s t u r e .

T h u s , o n a l l fi v e i n d i c a t o r s d e r i v e d f r o m L o w i ' s d i s c u s s i o n o f

j u r i d i c a l d e m o c r a c y, K a n s a s s c o r e s r e l a t i v e l y h i g h . V, T i i l e i t c a n b e a r g u e d

that Kansas may not represent an ideal form of Lowi 's model , th is s ta te

does p rov ide us w i th a reasonab le emp i r i ca l su r roga te . G i v e n t h i s c a s e , w e

can now tu rn to the ques t ion o f wha t d i f fe rence a ju r id i ca l democracy m igh t

make for publ ic admin is t ra tors tv 'ho operate under i t .

I I I . T h e R e g u l a t i o n F i l i n g P r o c e s s i n K a n s a s

T h e c l e a r e s t m a n i f e s t a t i o n o f a d m i n i s t r a t i v e f o r m a l i t y i n K a n s a s i s

a s t a t u t o r y p r o c e s s f o r i s s u i n g a d m i n i s t r a t i v e r u l e s a n d r e g u l a t i o n s w h i c h

w e n t i n t o e f f e c t d u r i n g t h e 1 9 7 7 l e g i s l a t i v e s e s s i o n . T h e p r o c e s s w a s t h e

product of the same reform movement that generated sunset laws and many

s im i la r p roposa ls th roughou t the s ta tes du r ing the m id -1970s ,

t h i s p a r t i c u l a r r e f o r m w a s t h e a n t i - b u r e a u c r a c y r h e t o r i c a n d f o r m a l i s t i c

bias that characterizes Lowi's juridical democracy.

U n d e r l y i n g

B y s i m u l t a n e o u s l y

s tandard i z ing the p rocess and p rov id ing fo r fo rma l func t ions to be

p e r f o r m e d b y c e n t r a l e x e c u t i v e o f fi c i a l s a n d t h e l e g i s l a t u r e , t h e s e n e w

r e g u l a t i o n w r i t i n g p r o c e d u r e s a t t e m p t t o c r e a t e a s i t u a t i o n w h e r e
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admin is t ra t ive effic iency and responsiveness would be enhanced,

as well as form this process fits well into Lowi's concept of juridical

d e m o c r a c y.

I n i n t e n t

Under the s ta tu to ry requ i rements a l l ru les and regu la t ions wh ich

implement or interpet legislation enforced or administred by...[a] state

agency or which "govern the organization or procedure of such cate

agency..." must follow the filing process set forth in K.S.A. 7 1 1 5

t h r o u g h 7 7 - 4 3 7 . The s ta tu te s t a tes anumber o f i n t e res t i ng exc l o i ons .

For example, the fi l ing requi rements do not apply to many of the

of the state's fish and game agency, public libraries, board of regents and

h i g h w a y d e p a r t m e n t .

o l i c i e s

E m e r g e n c y p r o c e d u r e s f o r s t a t e c o r r e c t i o n a l

i n s t i t u t i o n s a r e e x c l u d e d , a s a r e s t a t i s t i c a l p l a n s u s e d b y t h e s t a t e

i n s u r a n c e c o m m i s s i o n e r t o s e t r a t e s t h e c u r r i c u l u m o f p u b l i c e d u c a t i o n a l

i n s t i t u t i o n s , a n d s t a n d a r d s r e l a t e d t o t h e e x p l o r a t i o n , p r o d u c t i o n a n d s a l e

o f c r u d e o i l o r n a t u r a l g a s . Even the ra te -se t t i ng w 'o rk o f the s ta te ' s

publ ic ut i l i ty commission (Kansas Corporat ion Commission - - KCC) is

excluded "except when astatute specifically requires the same to be fixed

b y a r u l e o r r e g u l a t i o n . I n f a c t , a l l c a s e d e c i s i o n s b a s e d o n

d i s p o s i t i o n o f a p a r t i c u l a r m a t t e r a s a p p l i e d t o a s p e c i fi c s e t o f f a c t s I t

a r e e x c l u d e d a l o n g w i t h m a t t e r s t h a t r e l a t e , t o t h e i n t e r n a l m . a n a g e m e n t o r

organization" of an agency "and does not affect private rights or
I t

i n t e r e s t , . . .

T h e s t a t u t e d i s t i n g u i s h e s b e t w e e n p e r m a n e n t a n d t e m p o r a r y r u l e s a n d

r e g u l a t i o n s i n s e t t i n g u p t h e fi l i n g p r o c e s s . O u r a t t e n t i o n i n t h i s p a p e r

w i l l be focused on the process fo r "permanent " regu la t ions . T h e s e m u s t b e

fi l e d b y t h e e n d o f t h e c a l e n d a r y e a r i f t h e y a r e t o b e c o m e e f f e c t i v e o n



1 4

t h e s u c c e e d i n g M a y 1 . N o p e r m a n e n t r e g u l a t i o n s c a n b e fi l e d b e t w e e n

D e c e m b e r 3 1 a n d t h e f o l l o w i n g M a y 1 . I f i t i s n e c e s s a r y f o r a r e g u l a t i o n

to be imp lemented be fore May 1or i f "p reserva t ion o f the pub l i c peace.

h e a l t h , s a f e t y o r w e l f a r e n e c e s s i t a t e s p u t t i n g a r u l e o r r e g u l a t i o n i n t o

e f f e c t p r i o r t o t h e t i m e i t c o u l d b e p u t i n t o e f f e c t

p rocedu res , t hen a " t empo ra ry

u n d e r n o r m a l

r e g u l a t i o n c a n b e s o u g h t f r o m a s t a t e R u l e s

a n d R e g u l a t i o n s B o a r d . T h a t b o a r d i s c o m p o s e d o f t h e A t t o r n e y G e n e r a l ,

S e c r e t a r y o f S t a t e , S e c r e t a r y o f A d m i n i s t r a t i o n , a n d t h e c h a i r p e r s o n o f t h e

legislature's Joint Committee on Administrative Rules and Regulations or

t h e i r d e s i g n a t e d r e p r e s e n t a t i v e s . A r e p r e s e n t a t i v e o f t h e R e v i s o r o f

S t a t u t e s O f fi c e s e r v e s a s s e c r e t a r y f o r t h e b o a r d w h i c h m e e t s m o n t h l y t o

c o n s i d e r r e q u e s t s . A n y t e m p o r a r y r e g u l a t i o n t h e y a p p r o v e c a n h a v e a f f e c t

o n l y u n t i l t h e n e x t A p r i l 3 0 , a n d n o a c t i o n o f t h a t b o a r d a f f e c t s t h e

p e r m a n e n t r e g u l a t i o n fi l i n g p r o c e s s .

U n d e r t h e p r o c e d u r e s f o r fi l i n g p e r m a n e n t r e g u l a t i o n s , e v e r y

p r o p o s a l m u s t b e s u b m i t t e d t o t h e S e c r e t a r y o f A d m i n i s t r a t i o n b y N o v e m b e r 1

fo r app rova l o f i t s o rgan i za t i on , s t y l e , o r thog raphy and g rammar

fo r th bo th i n the s ta tu te and by the sec re ta ry.

Secretary of Administration's office is necessary before the regulation is

a s s e t

T h e a p p r o v a l o f t h e

passed on to the Attorney General's office for opinions regarding both the

regulat ion 's legal i ty and f t

t h a t t h e m a k i n g o f s u c h [ a ] r u l e a n d r e g u l a t i o n

i s w i t h i n t h e a u t h o r i t y c o n f e r r e d b y l a w o n t h e s t a t e a g e n c y. . . .

Unt i l January 1982, the documents submit ted to the At torney General

had to include information about the adopting agency's plans for public

n o t i c e a n d h e a r i n g , i n c l u d i n g a l i s t o f w h o i s t o b e e x p l i c i t l y c o n t a c t e d

I t was the At torney Genera l 's task to rev iew anda b o u t t h e p e n d i n g a c t i o n .
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a p p r o v e t h a t l i s t . W i t h t h e r e c e n t c r e a t i o n o f a n o f fi c i a l s t a t e

publ icat ion, the Kansas Regis ter, that requi rement has been changed. T h e

s t a t e a g e n c y m u s t p r o v i d e a t l e a s t 1 5 d a y s n o t i c e o f i t s i n t e n d e d a c t i o n

to both the Secretary of State (who publ ishes the Register) and the Revisor

of Statutes. That notice must contain "a statement of the terms, on the

subs tance o f t he p roposed ru les and regu la t i ons o r adesc r i p t i c ■o f t he

s u b j e c t s a n d i s s u e s i n v o l v e d " a l o n g w i t h i n f o r m a t i o n a b o u t t h e l e a n d

p l a c e o f p u b l i c h e a r i n g s . (These publ ic hearings can be held no _ater than

December 10th.) In addit ion, a"fiscal or financial impact state; ent" for

the proposed ru les and regu la t ions must a lso be fi led.

Any changes resul t ing f rom these hear ings should, of course, be

r e v i e w e d b y t h e r e l e v a n t o f fi c i a l s . B u t h a v i n g b e e n a p p r o v e d b y t h e

Secretary of Admin is t rat ion and the At torney Genera l , and having met the

requ i rements fo r pub l i c no t i ce and hear ing , the agency 's e x e c u t i v e

o f fi c e r o r govern ing board comple tes the process by submi t t ing a formal

s t a t e m e n t o f a d o p t i o n t o t h e R e v i s o r o f S t a t u t e s o f fi c e a l o n g w i t h t h e

a d o p t e d r e g u l a t i o n a n d r e l e v a n t d o c u m e n t a t i o n . A t t h i s p o i n t t h e p r o p o s e d

r u l e o r r e g u l a t i o n i s t e c h n i c a l l y a d o p t e d .

T h e p r o c e s s , h o w e v e r , d o e s n o t e n d t h e r e . T h e s t a t u t e r e q u i r e s t h a t

the Revisor of Statutes submit a l l newly adopted permanent ru les and

regula t ions to the Jo in t Commit tee on Admin is t ra t ive Rules and Regulat ions

f o r t h e i r r e v i e w . T h e J C A R R a c t u a l l y d o e s t w o t y p e s o f r e v i e w s - - o n e f o r

the permanent regulat ions filed by December 31 of the previous year and a

5 - y e a r r e v i e w i n w h i c h i t a s k s i n d i v i d u a l a g e n c i e s t o s u b m i t t h e i r e x t a n t

r u l e s a n d r e g u l a t i o n s f o r e x a m i n a t i o n b y c o m m i t t e e m e m b e r s .
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Aided by staff supplied by the Legislative Research Department, the

JCARR can take arange of act ions (see next sect ion) , the most ser ious

be ing p roposa l s t o t he l eg i s l a tu re recommend ing mod ifica t i ons o r re jec t i ons

o f r egu la t i ons o r s ta tu to ry changes i t be l i eves a re necessa ry t o co r rec t

prob lems d iscovered dur ing i ts rev iew process . W h e n d e a l i n g w i t h s t a t u t o r y

c h a n g e s a f o r m a l b i l l i s i n o r d e r . W h e n f o c u s i n g o n a r e g u l a t i o n , t h e

JCARR may offer aconcurrent resolut ion to amend, suspend or rev >e the

r u l e .

I V- . T h e P r o c e s s i n O p e r a t i o n :

T h e e x i s t e n c e o f a f o r m a l r u l e a n d r e g u l a t i o n fi l i n g p r o c e s s w o u l d

m e a n l i t t l e i f t h e s y s t e m v ; a s m e r e l y s y m b o l i c . S u c h a p r o c e s s c a n l e a d t o

des i rab le changes i n t he behav io r o f bu reauc rac ies on l y i f t he t h rea t s i t

r e a l " b y r e l e v a n t a d m i n i s t r a t o r s .p o s e s a r e p e r c e i v e d a s A n a c t i v e

s t a t u t o r y fi l i n g p r o c e s s c a n b e e f f e c t i v e i n g e n e r a t i n g a d m i n i s t r a t i v e

f o r m a l i t y i n t w o w a y s : i n i t s d i r e c t e f f e c t s o n t h e w o r k o f i n d i v i d u a l r u l e

and regu la t i on w r i t e r s and i n i t s i nd i r ec t e f f ec t s on t he ope ra t i ng no rms

a n d s t a n d a r d s o f f u t u r e r u l e a n d r e g u l a t i o n w r i t e r s w h o a r e m a d e a w a r e o f

t h e c r e d i b i l i t y o f t h e p r o c e s s .

Not on ly are those fu ture wr i te rs l i ke ly to become more scrupu lous

in t he i r adhe rence t o t he re l evan t p rocedu ra l r equ i r emen ts , bu t t hey w i l l

a l so pay c lose r a t ten t ion to the subs tan t i ve s igna ls genera ted by the

Rules and regulat ions can be evaluated on anumber of grounds.

Their legit imacy can be quest ioned by examining the congruence between the

s ta tu to ry au thor i t y under wh ich they a re p romulga ted and the imp l i ca t ions

p r o c e s s .

o f t h e i r e n f o r c e m e n t . A n o t h e r f o c a l p o i n t m a y b e t h e t e c h n i c a l o r
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a d m i n i s t r a t i v e a s p e c t s o f t h e r e g u l a t i o n - - t h a t i s , p a r t s o f t h e p r o p o s e d

r u l e w h i c h m a y b e a d m i n i s t r a t i v e l y i n a p p r o p r i a t e o r i n e f fi c i e n t . O r t h e

rev iew process may focus at tent ion on some specific substant ive issue which

e m e r g e s f r o m a n a s s e s s m e n t o f t h e p r o p o s e d r e g u l a t i o n . A n y o f t h e s e

f a c t o r s m a y r e c e i v e s p e c i a l a t t e n t i o n f r o m t h o s e i n v o l v e d i n t h e fi l i n g

p r o c e s s a n d i t i s l i k e l y t h a t a w a r e a d m i n i s t r a t o r s w i l l a d a p t t c , t h o s e

s i g n a l s .

F o r e x a m p l e , t h e r e v i e w ’ s b y t h e S e c r e t a r y o f A d m i n i s t r a t i s s o f fi c e

a n d t h e A t t o r n e y G e n e r a l a r e s u p p o s e d t o s t r e s s d i f f e r e n t t h i n g s . T h e

S e c r e t a r y s o f fi c e s h o u l d f o c u s o n s t y l e , g r a m m a r , o r t h o g r a p h y , e t c . , w h i l e

t h e A t t o r n e y G e n e r a l i s t o c o n s i d e r l e g a l i t y . N e v e r t h e l e s s , t h e m a t t e r o f

s t y l e a n d s i m i l a r w r i t i n g c r i t e r i a h a s b e e n s t r e s s e d i n r e c e n t m o n t h s b y

b o t h o f fi c e s s i n c e m o s t l e g a l p r o b l e m s w i t h r e g u l a t i o n s h a v e b e e n l i n k e d t o

s t y l i s t i c a m b i g u i t i e s . S u c h a n a c t i v e e m p h a s i s i s a r e l a t i v e l y r e c e n t

d e v e l o p m e n t a n d h a s c l e a r l y m a d e a d i f f e r e n c e i n h o w r e g u l a t i o n w r i t e r s

h a v e c a r r i e d o u t t h e i r f u n c t i o n s . I n d i c a t i o n s a r e t h a t t h e y h a v e b e e n m u c h

m o r e c o n c e r n e d a b o u t s u c h m a t t e r s t h a n w a s p r e v i o u s l y t h e c a s e .

A n o t h e r s a l i e n t p a r t o f t h e fi l i n g p r o c e s s t h a t w i l l d r a w t h e

a t t e n t i o n o f r e g u l a t i o n w r i t e r s i s t h e a c t i v i t y o f t h e J C A R R . I n b o t h

t h e i r a n n u a l a n d fi v e - y e a r r e v i e w s t h e y c o u l d d e m o n s t r a t e e i t h e r a s t r o n g

c o m m i t m e n t t o a d m i n i s t r a t i v e f o r m a l i t y o r a c o m p l a c e n t a t t i t u d e t h a t c o u l d

T h e i r r e c o r d t h u s f a r i s a n a c t i v e o n e a n de f f e c t i v e l y d e f u s e t h e p r o c e s s .

w e c a n e x a m i n e t h e i m p a c t t h e y h a v e h a d b y e x p l o r i n g t h e d i m e n s i o n s o f

t h e i r a c t i v i t y .

A s n o t e d i n t h e p r e v s i o u s e c t i o n , t h e J C A R R r e c e i v e s p e r m a n e n t

r e g u l a t i o n s f o r r e v i e w f r o m t h e R e v i s o r o f S t a t v o f fi c e e a c h y e a r . I n
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a d d i t i o n , i t s e l e c t s s p e c i fi c a g e n c i e s e a c h y e a r f o r i t s fi v e - y e a r r e v i e w

The Commi t tee has es tab l i shed e igh t genera l c r i t e r ia i t uses ine f f o r t s .

i t s r e v i e w a n d i t i n f o r m s a l l s t a t e a g e n c i e s o f t h e s e a s w e l l a s o t h e r

r e l e v a n t i n f o r m a t i o n e a c h y e a r ( s e e E x h i b i t 1 ) . I n a d d i t i o n , t h e J C A R R

o f ten ca l l s on agency rep resen ta t i ves t o t es t i f y w 'hen the i r r egu la t i ons a re

u n d e r r e v i e w . G u i d e l i n e s f o r s u c h a p p e a r a n c e s a r e a l s o i s s u e d t o a l l

a g e n c i e s b y t h e c o m m i t t e e ( s e e E x h i b i t 2 ) .

[ E x h i b i t s 1 - 3 H e r e ]

I f a r e v i e w s e s s i o n r e s u l t s i n s p e c i fi c c o m m i t t e e q u e s t i o n s o r s u g g e s t i o n s .

these are formal ly communicated to the re levant agency (see Exhib i t 3) .

The nature of these communications and agency responses are recorded by the

JCARR staff and issued in an annual report. D a t a g a t h e r e d f r o m t h e s e

repor ts for the 1979-80 and 1980-81 leg is la t ive sess ions were analyzed by

c a t e g o r i z i n g c o m m i t t e e c o n c e r n s ( a s c o m m u n i c a t e d t o e a c h a g e n c y ) a l o n g t w o

d i m e n s i o n s : fi r s t , w h e t h e r t h e c o m m i t t e e w a s s e e k i n g c l a r i fi c a t i o n o r

a c t i o n s b y t h e a g e n c y i n r e g a r d t o t h e r e g u l a t i o n u n d e r r e v i e w ; a n d s e c o n d .

whether the concern focused on quest ions dea l ing w i th (a ) s ta tu tory

a u t h o r i z a t i o n , ( b ) t e c h n i c a l o r a d m i n i s t r a t i v e m a t t e r s , ( c ) s u b s t a n t i v e

issues, or (d) some other concern that could not be determined (g iven the

i n f o r m a t i o n a v a i l a b l e f r o m t h e c o m m i t t e e ) . I n a d d i t i o n , a g e n c y r e s p o n s e s

w e r e c l a s s i fi e d a c c o r d i n g t o w h e t h e r t h e y r e p r e s e n t e d ( 1 ) a d e c l a r a t i o n o f

in tent to take pos i t ive act ion on the JCARR recommendat ion, (2) as ta tement

essen t ia l l y respond ing nega t i ve ly to the comra i t teess sugges t ions , (3 ) a
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E X H I B I T 1

July 1, 1980

All State Agencies

FROM: Joint Committee on Administrative Rules and Regulations

Criteria and Policies For the Review of Administrative Rules and
Regulations

T O :

R E :

1. The Joint Committee shall use the following criteria in the review of regulations:
a . S t a t u t o r y A u t h o r i z a t i o n . T h e J o i n t C o m m i t t e e s h a l l u t i l i z e t h e

standard rules of statutory construction outlined in K.S.A. 77-201 to
evaluate whether arule and regulation is within the statutory
authority upon which it is based. The Joint Committee shall resort to
the concept of legislative intent and the use of extrinsic aids only
when the statutory language is unclear, internally contradictory, or
contravenes the evident purpose of the enactment,

Basic Reasonableness. To establish basic reasonableness, the Joint
Committee shall consider whether arule and regulation generally is
within the scope of the agency's purposes, powers, and mission;
whether it imposes clearly unreasonable or contradictory
requirements; whether it conforms to legal requirements; whether it
contains adequate procedural safeguards and standards for the exercise
of discretion; and whether the public policy embodied in the rule is
consistent with public policy enacted by the Legislature.

b .

c . P r o p e r F o r m . T h e J o i n t C o m m i t t e e s h a l l e x a m i n e w h e t h e r t h e
organization, style, orthography and grammar of rules and regulations
c o n f o r m t o the requirements adopted by the Secretary of
Administration and published in the Policy and Procedure Manual For
the Filing of Kansas Administrative Regulations (K.A.R.)

d . Technica l Errors. The Jo int Commit tee shal l rev iew a l l ru les and
regulations to identify technical errors, but shall limit its remedial
actions to situations in which such errors seriously affect the public's
ability to understand the actual meaning of the regulation or impairs
the ability of the agency to enforce its provisions.

Conflicts or Overlaps. The Joint Committee shall review rules and
regulations to ideniify conflicts or overlaps betv/een and among
agencies. The Committee itself may make recommendations for
changes in specific regulations and changes in jurisdiction among
agencies, or call such areas of overlap and conflict to the attention of
the appropriate st?'- hng committees of the Legislature for study and
r e s o l u t i o n .

e .

f . Relationships. The .>int Committee, as apart of its review process,
shall examine the re ;tionship between the rules and regulations which
an agency adopts eriu the operations of the agency sought to be carried
out by those rcgciaimns. Such an examination may include questioning
whether areas of agency discretion are adequately guided by rules and

o v e r
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regulations, whether the agency actually operates in accordance with
its rules and regulations, and whether the rules and regulations provide
the public with ameaningful knowledge of how the agency will act
v«rith regards to those matters which impose alegal obligation or
privilege upon persons subject to the regulations.

E c o n o m i c I m p a c t . T h e J o i n t C o m m i t t e e , a s a p a r t o f i t s r e v i e w
process, shal l scrut in ize the fiscal and financial impact statements
filed by the agencies for compliance with K.S.A. 77-416. The Joint
Commit tee shal l focus i ts concern on the economic impact on an
agency budget, upon persons direct ly regulated and upon persons
indirectly affected by the regulation. The Joint Committee may
object to arule and regulation when the economic effects are clearly
unreasonable or beyond leg is la t ive in tent . Unreasonable ec lomic
effects shall be determined by the Joint Committee emplo ng a
c o s t A > e n e fi t f o r m u l a . T h a t f o r m u l a i s a c o m p a r i s o n o f t h t ! O s t s
associated with aregulation compared to the benefit derived fro. that
regulat ion.

S ‘

h . S t r e a m l i n i n g . I n a n e f f o r t t o r e d u c e t h e b u l k a n d s c o c - o f
a d m i n i s t r a t i v e r u l e s a n d r e g u l a t i o n s , t h e J o i n t C o m m i t t e e s h a l l
consider both the necessity and public need for arule and regulation
and the complexity of the language drafted tc meet those needs.

2. Identical or Substantially Identical Regulations. The Joint Committee, as apart of
its review process, shall scrutinize rules and regulations to identify those which are
identical or substantially identical to regulations which the Legislature has rejected
or revoked or v/hich contain policy decisions previously rejected by the Legislature.

3 . Te m p o r a r y R e g u l a t i o n R e v i e w. T h e J o i n t C o m m i t t e e , a s a p a r t o f i t s r e v i e w
process, shall review ail temporary regulations as early as possible following their
adoption and presentation to the State Rules and Regulations Board. Temporary
regulations which are later filed as permanent regulations wil l not be reviewed
again if they are identical or substantially identical to the temporary regulations,
except to check the regulations for changes which may have been made as aresult
o f J o i n t C o m m i t t e e r e v i e w .

4 . Review Procedure. The Joint Committee, as apart of i ts review process, shal l
adhere to the following review procedure: a) staff to present briefing memorandum
on regulations under review; (b) agency to respond to staff memorandum, review
regulations and respond to questions; (c) public to comment on the regulations
under review; (d) Joint Committee to express its concerns in the minutes; (e) Joint
Committee to send approved minutes to the agency thereby giving notice of its
concerns to the agency; (f) agency to respond in writing to the Joint Committee
concerns; and (g) Joint Committee reviews the agency response and makes its
decision whether to recommend that the Legislature amend, revoke or reject the
agency regulations reviewed. Any step of the review procedure may be waived at
t h e d i s c r e t i o n o f t h e J o i n t C o m m i t t e e .
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E X H I B I T 2

July 1, 1980

State Agencies

from: Joint Committee
The Review

and RegulationsA l lT O : R u l e sAdministrative
State Agencies

o n

f o rProcess
R E :

CallsJ^ou
A. WhenUmioW^̂WhaTto^o ● approximately

-> the new
will be

session-h a s

c- np l9'77j the Joint r e q u i r e d
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If questions
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five -yea r
given a s

{or the .ĵ "‘ °°Leg!sWWe'Researchotlhe levisor of Statutes‘“iSSTurghartith the Oitice
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.Bill Wolff or
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Department
at 296-2321.

.■teSSifSS#* ,■ „statt will Present 1" “emo'rand"™
thTspSio tWulatmns “Oder jovm

P' “«Tnfê  in tha Ptigina, delga -.ot.-inder the headrng^ot com.ttae.
the day of the revi

o fAt the time

-,rrgS2Srŝ e.>.ftive
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o n

T h e
t o

o n

representativesjm.he “ked tI’v.-alk" the Join |.Blished by the
{ollow the e''*'-et'P 5J £{ of the Jointraised by members and

agency

Following l̂ yJhl̂ sSf̂ memorandumto issues - m a k i n g s u r e
rtnd respond to questionsrn̂ f̂gulations

committeeJ o i n t
Committee.

o v e r
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E X H I B I T 3

August 13, 1981

D e a r :

The Joint Committee on Administrative Rules and Regulations (JCARR)

f o r m s .

Joint Committee concerns should be seen as coiistructive criticism

Ubon "rdlsagree «ith and maintain the regulation as tiled Kegardless <>7»e;gm,cydof’is’ion the agency head should respond in writing to the Chairman of the Jo nt?̂ mmTttee statfng that decision. If the agency decides to make changes some time
frame should be given in which the Joint Committee may expect those changes to bemaST. If the deciln is to make no changes, some explanation should be offered for
maintaining the status quo.

T h e

The agency response will be evaluated by the Joint Committee after which

rS'e'rrerro-hr;-:i coSi?": rhr4s%rwifrb:Srg'ertot̂ appr̂ pr̂ 'a'tT'standing committees of the Legislature for them
consideration and recommendation.

If Questions arise as to the proper manner in which to respond to the
:f”tir5oinrc"ir rnTclff orTarrB„?grt witlTe regtiro

R^̂ search Department (296-3181) or Norman Furse with the Revisor of Statutes Office
(296-2321).

S ince re l y,

W i l l i am G. Wo l f f
Principal AnalystWGW/db

Mark Burghart
Research Ass is tan tE n c l o s u r e
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c l a r i fica t i on o r exp lana t i on re l evan t t o t he JCARR 's conce rns , o r ( 4 ) a

formal acknowledgement or "no response.

Exh ib i t 4p rov ides asummary o f the find ings fo r JCARR-agency

c o m m u n i c a t i o n s o n n e w p e r m a n e n t r e g u l a t i o n s f o r t h e p e r i o d s i n q u e s t i o n .

T h e J C A R R z e r o e d i n o n 1 8 5 r e g u l a t i o n s i n 1 9 7 9 - 8 0 a n d 2 3 8 t h e f o l l o w i n g

I n b o t h y e a r s t h e y g e n e r a l l y r e q u e s t e d a g e n c y a c t i o n ( . 9 4 9 a n d . 7 9 5 )y e a r .

m o r e o f t e n t h a n c l a r i fi c a t i o n ( . 0 4 8 a n d . 2 0 1 ) . W h i l e t h e J C A R R m a d e a

p r o p o r t i o n a t e l y g r e a t e r n u m b e r o f a c t i o n - o r i t e n t e d r e q u e s t s d u r i n g 1 9 7 9 - 8 0 ,

i t s c o n c e r n s w e r e m o r e e v e n l y d i s t r i b u t e d t h a n i n 1 9 8 0 - 8 1 w h e n t e c l m i c a l

a n d a d m i n i s t r a t i v e m a t t e r s w e r e d o m i n a n t . T h i s m a y a c c o u n t , i n p a r t , f o r

t h e c h a n g e i n a g e n c y r e s p o n s e p a t t e r n s , f o r w ' h i l e a m a j o r i t y o f a g e n c y

responses in 1979-80 were formal or "no response" (.524), agreater

p r o p o r t i o n ( . 6 2 5 ) w e r e d e c l a r a t i o n s o f i n t e n t t o t a k e p o s i t i v e a c t i o n s i n

1 9 8 0 - 8 1 . O n e c a n e x p l a i n t h i s b y n o t i n g t h a t i t i s e a s i e r t o u n d e r s t a n d

a n d d e a l w i t h t e c h n i c a l m a t t e r s t h a n w i t h s t a t u t o r y o r s u b s t a n t i v e c o n c e r n s

o r some o f t he reques ts t ha t f a l l i n to t he "o the r " ca tego ry.

E X H I B I T S 4 A N D 5 H E R E

T h e fi v e - y e a r r e v i e w d a t a ( s e e E x h i b i t 5 ) i n d i c a t e s a s i m i l a r

p a t t e r n b u t w i t h t h e y e a r s j u x t a p o s e d . A m o n g t h e 3 2 c o n c e r n s e x p r e s s e d i n

1 9 7 9 - 8 0 , 2 1 ( . 6 5 6 ) f o c u s e d o n t e c h n i c a l a n d a d m i n i s t r a t i v e m a t t e r s . T o

t h e s e t h e a g e n c i e s r e s p o n d e d w i t h 2 2 ( . 7 3 3 ) s t a t e m e n t s o f i n t e n t t o t a k e

In 1980-81, however, the JCARR's concerns were morep o s i t i v e a c t i o n .

e v e n l y d i s t r i b u t e d ,

t he "pc i . , ' . i ve ac t i on

W h i l e a m a j o r i t y o f t h e 7 9 a g e n c y r e s p o n s e s w e r e o f

t y p e , t h i s r e p r e s e n t e d o n l y . 5 4 4 o f t h e t o t a l

T h e r e w e r e m a n y m o r e f o r m a l o r n o r e s p o n s e s t h a n i n t h er e s p o n s e s .

A g a i n , t h i s i s p r o b a b l y a t t r i b u t a b l e t o t h e g r e a t e r a b i l i t yp r e v i o u s y e a r .
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EXHIBIT 4: Summary of JCARR/Agency Communications
O n A n n u a l R e v i e w o f R u l e s a n d R e g u l a t i o n s

N a t u r e o f J C A R R C o m m u n i c a t i o n

R e q u e s t f o r :

A c t i o nC l a r i fi c a t i o n

1 9 7 9 - 8 0 1 9 8 0 - 8 11 9 7 9 - 8 0 1 9 8 0 - 8 1

1 6 9S u b j e c t o f
C o n c e r n

0 5S t a t u t o r y
A u t h o r i t y ( . 0 8 6 ) ( . 0 3 7 )( . 0 2 1 )

t .T e c h n i c a l o r
A d m i n i s t r a t i v e

M a t t e r s

6 6 i 0 94 2 1

( . 3 5 6 ) . 4 5 7 )( . 0 2 1 ) ( . 0 8 8 )

4 8 4 95 2 1S u b s t a n t i v e
I s s u e s : . 2 0 5 )( . 0 2 7 ) ( . 0 8 8 ) ( . 2 5 9 )

4 6 2 30 1O t h e r

( . 0 9 6 )( . 0 0 4 ) ( . 2 4 8 )

N a t u r e o f A g e n c y R e s p o n s e s :

1 9 8 0 - 8 11 9 7 9 - 8 0

1 4 51 1 3P o s i t i v e

A c t i o n ( . 4 0 0 ) ( . 6 2 5 )

3 20N e g a t i v e
( . 1 3 7 )

C l a r i fi c a t i o n /
E x p l a n a t i o n

2 1 2 3

( . 0 7 4 ) ( . 0 9 9 )

1 4 8 3 2F o r m a l o r N o

R e s p o n s e ( . 5 2 4 ) ( . 1 3 7 )
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EXHIBIT 5: Summary of JCARR/Agency Communications
O n 5 - Ye a r R e v i e w s o f R u l e s a n d R e g u l a t i o n s

N a t u r e o f J C A R R C o m m u n i c a t i o n s :

R e q u e s t f o r :

C l a r i fi c a t i o n A c t i o n

1 9 7 9 - 8 01 9 7 9 - 8 0 1 9 8 0 - 8 1 1 9 8 0 - 8 1

10 1 71S u b j e c t o f
C o n c e r n

S t a t u t o r y
A u t h o r i t y ( - 0 3 1 )( . 0 3 1 ) ( . 2 3 2 )

2 10 0 2 7T e c h n i c a l o r
A d m i n i s t r a t i v e

M a t t e r s ( . 6 5 6 ) ( . 3 6 9 )

40 2 00S u b s t a n t i v e
I s s u e s ( . 1 2 5 ) ( . 2 7 3 )

5. 0 0 9O t h e r

( . 1 5 6 ) ( . 1 2 3 )

N a t u r e o f A g e n c y R e s p o n s e s :

1 9 8 0 - 8 11 9 7 9 - 8 0

4 32 2P o s i t i v e
A c t i o n ( . 5 4 4 )( . 7 3 3 )

1 20N e g a t i v e
( . 1 5 1 )

C l a r i fi c a t i o n /
E x p l a n a t i o n

11

( . 0 1 2 )( . 0 3 3 )

2 3F o r m a l o r n o

R e s p o n s e
7

( . 2 3 3 ) ( . 2 9 1 )

i .
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tha t agenc ies have in respond ing to techn ica l and admin is t ra t i ve

Another interest ing character ist ic of the five-year review is that i t is

Th i s may i nd i ca te ag rea te r asse r t i veness on t he

part of JCARR members when faced with aan entire body of regulations rather

than individual ones, or i t might indicate amore superficial review that

i s a t t e n t i v e o n l y t o t h e m o s t o b v i o u s fl a w s .

c o n c e r n s .

I f

v e r y a c t i o n ” o r i e n t e d .

W h a t l i t t l e t h i s d a t a t e l l s u s a b o u t t h e a c t i v i t i e s a n d

effectiveness of the JCARR can be summarized in two basic points

the JCARR is more than asymbolic gesture,

measured not only by the number of regulations it reviews, but also the

number it chooses to correspond about and the proportionately high number

o f ac t i on -o r i en ted reques t s i t makes .

F i r s t ,

I t i s a n a c t i v e c o m m i * ' : t e e a s

S e c o n d , t h e J C A R R i s p r o b a b l y m o s t

effective in dealing with technical and administrative matters, not because

agencies will not respond to other concerns but rather they probabl;,- can

n o t .

A fi n a l p o s s i b l e i n d i c a t o r o f t h e J C A R R ' s r o l e i s t h e t r a c k r e c o r d

of the resolutions and bills it submits to the legislature.

8 5 % o f t h e 2 0 c o n c u r r e n t r e s o l u t i o n s i t i n t r o d u c e d a n d 4 o f t h e 7 b i l l s i t

I n 1 9 7 7 - 7 8 ,

offered were passed. The fo l l ow ing year 18 b i l l s and 11 reso lu t ions were

submitted and 22 of these (.76) passes, while in 1979-80 on 10 of 23

measures (.44) were acted upon favorably,

mixed to allow us to derive any patterns; nevertheless, the small number of

submitted bills and resolutions in light of the large number of concerns

e x p r e s s e d t o a g e n c i e s s e e m s t o i n d i c a t e t h a t t h e J C A R R ' s m o s t e f f e c t i v e

o p e r a t i o n s a r e o f f t h e l e g i s l a t i v e fl o o r .

T h a t l e g i s l a t i v e r e c o r d i s t o o

i
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V . C o n d i t i o n s F o r A n E f f e c t i v e S y s t e m :

Among the consequences Lowi predicts will emerge from ajuridical

democarcy is amore responsible and efficient public bureaucracy (1979, p.

In our l im i ted and unsys temat ic d iscuss ions w i th regu la t ion w^r i te rs304) .

in several Kansas agencies® there was evidence of considerable var iat ion in

a t t i tudes toward the fo rma l fi l ing p rocess and how rev iewers in tha t sys tem

T h e l e v e l o f a n x i e t y w ' a s q u i t e h i g hh a d b e e n t r e a t i n g a g e n c y p r o p o s a l s .

A g o o d d e a l o f t h a tfor many of these indiv iduals and low' for others.

v a r i a t i o n c a n b e a t t r i b u t e d t o ( a ) t h e e x t e n t t o w h i c h r e v i e w e r s a r e

actively scrutinizing and cri t iquing regulations and (b) the regulation

w ^ r i t e r ' s r e l a t i v e a c c e s s t o l e g a l r e s o u r c e s d u r i n g t h e fi l i n g p r o c e s s .

T h e d e g r e e o f s c r u i t i n y g i v e n a p a r t i c u l a r s e t o f r u l e s a n d

regulations seemed to vary from reviewer to reviewer and from time period

The Department of Administration's review process has been

the assigned responsibility of one individual in the secretary's office

T h e t h r e e p e o p l e w h o h a v e h a d t h a t a s s i g n m e n t

since 1977 were often given other tasks, especially at the beginning of the

t o t i m e p e r i o d .

s i n c e t h e p r o c e s s b e g a n .

calendar year when no new proposals are being submitted,

cu r ren t rev iewer has been te rmpora r i l y ass igned fu l l - t ime du t i es i n ano the r

I n f a c t , t h e

Even dur ing more act ive t imes, however, thed e p a r t m e n t d u r i n g t h i s l u l l ,

regulation review process is not given the resources it needs from the

Secretary of Administrat ion's office. T h e o v e r b u r d e n e d r e v i e w r e r m u s t

therefore choose between the uneveness of se lect ing cer ta in proposals for

i n - d e p t h e x a m i n a t i o n o r g i v i n g a l l s u b m i s s i o n s a s u p e r fi c i a l r e v i e w.

In t he A t t o rney Gene ra l ' s o f fice , t he d i v i s i on o f l abo r among

r e l e v a n t s t a f f a t t o r n e y s e s t a b l i s h e s s t i l l a n o t h e r v a r i a b l e f a c t o r a m o n g
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E a c h s t a f f a t t o r n e y i n t h e c i v i la g e n c i e s v i s - a - v i s t h e r e v i e w p r o c e s s .

d i v i s i o n h a s a n a s s i g n e d l i s t o f a g e n c i e s t o w o r k w ’ i t h i n r e g a r d t o a l l

s t a t e l e g a l m a t t e r s . S e v e r a l o f t h e s t a f f a t t o r n e y s I n v e s t c o n s i d e r a b l e

t ime and resources in the regu la t ion rev iew process and have areputa t ion

O t h e r s a r e e i t h e rf o r e x a m i n i n g s u b m i t t e d r u l e s a n d r e g u l a t i o n s i n d e t i a l .

l e s s b u r d e n e d b y t h e r e v i e w i n g f u n c t i o n s ( g i v e n t h e i r p a r t i c u l a r a g e n c y

a s s i g n m e n t s ) o r c o n c e n t r a t e o n t h e o t h e r t a s k s t h e y m u s t a c c o m p l i s h . W h i l e

t he cu r ren t no rms o f the A t to rney Genera l ' s o ffice s t ress the need fo r
1 0

s t r i n g e n t r e v i e w s , t h e s t r u c t u r e o f o f fi c e a s w e l l a s d i f f e r e n c e s a m o n g

s t a f f a t t o r n e y s i s c o n d u c i v e t o v a r i a t i o n s i n t h e s t r i n g e n c y a n d d e t a i l o f

r e g u l a t i o n r e v i e w s .

The JCARR's activities are another possible source of variation in

t h e p r e s s u r e s f e l t b y a g e n c i e s ,

committee's membership, turnover is bound to have some effect as will the

In our limited survey of the committee's

w o r k w e s a w s o m e v a r i a t i o n i n t h e o v e r a l l n a t u r e o f t h e J C A R R ' s c o n c e r n s .

W h i l e t h e r e i s s o m e c o n s i s t e n c y i n t h e

c h a n g i n g p o l i t i c a l e n v i r o n m e n t .

I n a d d i t i o n , t h e r e i s a g r e a t r e l i a n c e o n t h e a n a l y s i s p r o v i d e d b y t h e

c o m m i t t e e s t w o - p e r s o n s t a f f w h o , d u e t o t i m e a n d o t h e r c o n s t r a i n t s .

n e c e s s a r i l y p o s i t a l i m i t e d a g e n d a ,

the Legislature's Research Department) is itself often dependent upon

information and analyses by other members of the Research Department's

I n f a c t , t h e J C A R R s t a f f ( s u p p l i e d b y

s t a f f . P a r t o f t h e i n f o r m a t i o n a n d t r a n s a c t i o n c o s t s o f s u c h a s y s t e m a r e

paid in b iased or narrowly focused analyses. T h e m o r e a c t i v e a n d

c o n s i s t e n t t h e J C A R R a n d o t h e r r e v i e w e r s a r e t h e m o r e e f f e c t i v e t h e e n t i r e

p r o c e s s i s l i k e l y t o b e .
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The second major factor in determining how effective the regulation

filing system will be is the relative access of agencies to legal resources

during the regulation writing process,

amount of such resources they are provided.

R e g u l a t i o n w ^ r i t e r s v a r y i n t h e

I n s o m e d e p a r t m e n t s t h e

r e s o u r c e s a r e c o n s i d e r a b l e a n d m a n d a t e d . F o r e x a m p l e , t h e D e p a r t m e n t o f

Soc ia l and Rehab i l i ta t ion Serv ices (SRS) has cen t ra l i zed the en^ ' i re

intradepartmental regulation writ ing and filing process in the ’

h i gh - l eve l agency a t t o rneys .

i d s o f

As an agency wi th pr imary regulato iy

functions, the KCC also has aconsiderable amount of legal resources

inves ted in the deve lopment o f ru les and regu la t ions ,

are the smaller state boards and commissions which normally depend on the

Attorney General's office for their legal needs and thus have little or no

It

A t t h e o t h e r e x t r e m e

lega l resources to use when wr i t i ng regu la t ions .
\

In the middle are agencies ( l ike the Department of Heal th and

Env i ronmen t ) wh i ch , desp i t e hav ing a t t o rneys on s ta f f , l a ck asys tem fo r

c lear ing proposed ru les and regu la t ions th rough depar tmenta l counse l .

T h u s , r e g u l a t i o n w r i t e r s h a n d l e t h e w r i t i n g a n d fi l i n g p r o c e d u r e s b y

themselves and tend to make limited use of available legal help until they

r u n i n t o a p r o b l e m . A t t h e t i m e a c r i s i s e n s u e s t h e p r e v i o u s l a c k o f

concern fo r lega l requ i rements d isappears and lega l resources ava i lab le to

t h e a g e n c y a r e a c t i v a t e d . T h e f o r m a l r e g u l a t i o n fi l i n g p r o c e s s i s l i k e l y

t o b e l e s s e f f e c t i v e u n d e r s u c h c i r c u m s t a n c e s .

V I . C o n c l u s i o n s a n d a C o m m e n t

To s u m m a r i z e w h a t w e h a v e f o u n d i n o u r s t u d y, t h r e e c o n d i t i o n s s e e m

e s s e n t i a l i f t h e r e g u l a t i o n fi l i n g p r o c e s s i n K a n s a s ( o r s o m e s i m i l a r

i
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reform) is to be an effective form of administrative formality. First, the

review process should focus on those factors which regulation writing

bureaucracies can deal with (i.e., technical and administrative concerns).

Second, the activity of the filing process reviewers must be stringently
c o n s t a n t a n d c o n s i s t e n t in o rder to bu i ld the cor rec t expec ta t ions among

Th i rd , t he regu la t i on wr i t e rs mus t have access to

su ffic ien t lega l resources so tha t the demands and s tandards o f the

r e g u l a t i o n w r i t e r s .

reviewers can be both understood and achieved.

Relative to Lowi's objectives, our tentative conclusions will seem

Acomment is in order, however, on what is being achieved.

What we conclude here is that (given the conditions just noted)

administrative formality under conditions of juridical democracy can

enhance the efficiency and responsibi l i ty of publ ic administrators. A

question arising from this is whether it is desirable to have the type of

efficiency and responsibility which juridical democracy generates.

In a recen t wo rk , Marsha l l E . D imock took no te o f two d i f f e ren t

perspectives on public administration: one legal and the other managerial.

The lega l perspect ive assumes " tha t law is ru les

a r e n o t r u l e s t h e r e i s l i c e n s e . . . . T h e m o r e r u l e s t h e r e a r e . . . t h e m o r e

justice there will be because discretion will be obviated,
i s t h e a n t i t h e s i s o f r u l e .

o p t i m i s t i c .

a n d t h a t w h e r e t h e r e

a n d d i s c r e t i o n

F r o m t h e s e a s s u m p t i o n s , i t f o l l o w s t h a t

management is ministerial, that is, performing more or less by rote the
d u t i e s l a i d d o w n i n t h e r u l e s (Dimock 1980, pp. 10-11).

On the other side is the managerial v iew which sees m a n a g e m e n t a s

l a w i n a c t i o n . T h e l a w i s a s o u r c e b u t n o t t h e v e h i c l e . T h e v e h i c l e i s

the integrative and entrepreneurial mind of the manager that establishes

i
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and defines goals and then mar t ia ls a l l the e lements needed. . . to produce

( D i m c o c ki n d i v i d u a l b e n e fi t s t h a t o u t w e i g h t h e t o t a l c o s t s o f p r o d u c t i o n

I n t h i s d i s t i n c t i o n b e t w e e n p e r s p e c t i v e s l i e s a m a j o r1 9 8 0 , p . 11 ) .
f t

question about the meanings of "efficiency" and "responsibility.

Whi le Dimock sees the two perspect ives as potent ia l ly complementary,

each provides adistinctive set of evaluative measures for publi_^.

For both, responsiibl i ty w'ould be synonomous wda d m i n i s t r a t i o n .

F rom the l ega l pe rspec t i ve , t he re t ons ib lea c c o u n t a b i l i t y ; b u t t o w h o m ?

b u r e a u c r a t i s a c c o u n t a b l e t o t h e l a w a n d u l t i m a t e l y t o t h e l a w m a k e r s . F r o m

I,

the manager ia l v iew, what mat ters is accountab i l i ty to those who are be ing

S i m i l a r l y , t h e l e g a l v i e w o f e f fi c i e n c ys e r v e d - - t h e p u b l i c c l i e n t e l e ,

demands that government policies be implemented as effectively as possible

w i t h i n t h e l i m i t s o f t h e l a w, w h i l e m a n a g e r i a l i s t s w o u l d s e e e f fi c i e n c y i n

terms of working within the resource constraints imposed by financial.

t e c h n i c a l , o r g a n i z a t i o n a l a n d p e r s o n n e l l i m i t s .

To put the point br iefly, Lowi 's jur id ical democracy is areflect ion

of the legal perspect ive descr ibed by Dimock,

a d m i n i s t r a t i v e e f fi c i e n c y a n d r e s p o n s i b i l i t y, b u t o f t h e k i n d w ^ h i c h

I t p r o b a b l y w i l l l e a d t o

T h u s , a f u n d a m e n t a l q u e s t i o n f o r t h o s e w h o a r el e g a l i s t s a d v o c a t e ,

considering the path Lowi is offering for the third republic must be: do we

w i s h t o a c h i e v e t h e p a r t i c u l a r f o r m s o f a d m i n i s t r a t i v e e f fi c i e n c y a n d

I f s o , t h e n o u r fi n d i n g s i n d i c a t erespons ib i l i t y wh ich Lowi advoca tes?

that, under certain conditions, Lowi's prescriptions might work.
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E N D N O T E S

*The author's would like to thank Bill Odle for his help in the
resea rch fo r t h i s pape r.

^Besides elevating Lowi's professional status among his 'illeagues
(Roetger, 1978) , the work has he lped set asomewhat cyn ica l tom for the
ana lys is o f the U.S. po l i t i ca l sys tem over the pas t decade.

^The term "analytic" is used here to reflect Lowi's conviction that
there is "no hope of adoption" for the proposals. In offering them he
claims to be merely "rounding out the analysis for those who are .ontinuing
to wonder where it is leading" (1979, p. 299).

^The "modesty
fi r s t e d i c t i o n ( 1 9 6 9 , C h a p t e r 1 0 ) .
d i f f e r e n c e s b e t w e e n t h e p r o p o s a l s o f f e r e d i n t h e t w o e d i t i o n s .
1979 reform program is new to the book, but what is even more interesting
was what Lowi discarded -- namely, proposals for an ombudsman and asenior
c i v i l s e r v i c e . I n a d d i t i o n , t h e 1 9 6 9 e d i t i o n d i s c u s s e s r e f o r m s s u c h a s
res to ra t ion o f reg iona l governments and expand ing fisca l po l i cy powers .
H i s a t t i t u d e s o n fi s c a l p o l i c y m a t t e r s a r e n o w c e n t r a l t o a c r i t i c a l
analysis of what took place over the preceeding decade (see 1979, Chapter
1 0 ) .
p o l i c y, ( 2 ) s t r e n g t h e n i n g t h e r o l e o f " a u t o m a t i c s t a b i l i z e r s
n o n d i s c r e t i o n a r y fi s c a l t o o l s , a n d ( 3 ) i n c r e a s i n g p u b l i c s e c t o r r e l i a n c e o n
regulations based on aprecise delineation of "bad conduct" (1979, pp. 292-
293) .

of these proposals w-as not emphasized in the work's
I n f a c t , t h e r e a r e s e v e r a l i n t e r e s t i n g

M o s t o f t h e

I n t h a t d i s c u s s i o n L o w i a d v o c a t e s ( 1 ) a b o l i s h i n g d i s c r e t i o n a r y fi s c a l
a n d r e l a t e d

“In afootnote in the 1979 edition (p. 309) Lowi claims that his
original suggestion of "tenure-of-statutes" acts was "the first proposal of
this nature anywhere...." Lowi's attempt to claim responsibility for the
sunset idea was obviously aresponse to both Common Cause's claim of credit
for the idea in the early 1970s and William'O. Douglas' autobiographical
reference to discussions about the concept he had with FDR during the 1930s
(Douglas 1975, p. 294).
ag rea t dea l o f c red i t f o r t he sunse t re fo rm i dea , and i n t he ch rono logy o f

Doug las ' p roposa l was , a f t e r
A s f o r C o m m o n C a u s e , c h r o n o l o g i c a l l y

i t s c l a i m w i l l n o t s t a n d u p . H o w e v e r, i n d i s c u s s i o n s w i t h t h o s e i n v o l v e d
in the formulat ion and passage of Colorado 's Sunset Laws in 1975 ( the firs t
of their kind), it became clear to one of the authors of this paper that
n o n e o f t h e p r i n c i p a l a c t o r s k n e w a b o u t L o w i o r h i s
p r o p o s a l . M o r e r e l e v a n t s e e m e d t o b e t h e r e f o r m i s t c l i m a t e o f t h e C l o r a d o
s t a t e h o u s e a t t h e t i m e , t h e r e c e n t s u c c e s s o f a s t a t e w i d e r e f e r e n d u m o n
"sunshine" laws, and avery special local Common Cause lobby effort (the

Both Common Cause and Douglas have been receiving

e v e n t s L o w i i s q u i t e c o r r e c t i n h i s c l a i m ,
a l l , n e v e r a p u b l i c o n e u n t i l 1 9 7 5 .

t e n u r e - o f - s t a t u t e s



2 7

Thus, the nation's first Sunset proposals emerged out"Colorado Project"),
of this peculiar set of circumstances rather than from the efforts of some
advocates o f Lowi ' s ana lys is .

®For example, consider Colorado's experience with sunset laws; s e e

M a r c h 1 9 8 2 .

®The case was Industrial Union Department, AFL-CIO v. American
Petroluem Institute (1980), better known as the "benzene case." For an
analysis of the case, see Scalia 1980. For follow ups, see Cotton Dust
1981A, 1981B.

’One might cite one recent decision as evidence of Reagan’s
On January 8, 1982 the IRS announced it was noi n t e n t i o n s o n t h i s m a t t e r ,

longer going to challenge the tax-exempt status of educational institutions
Af te r rece iv ing qu ick and ha rsho n g r o u n d s o f r a c i a l d i s c r i m i n a t i o n ,

reaction to that decision, the Reagan administraiton defended its action by
arguing the issue was the excessive power of bureaucracies, not civil
rights. If Congress wanted the IRS to challenge the tax status of schools,
Reagan's officials stated, then it should give that agency explicit
instructions to do so. Many saw this as amere rationalization for amove
intended to meet the demands of the "Moral Majority" and fundamentalist
schools (e.g.. Bob Jones University) associated with that interest group.
If that was the case, then the IRS policy was just another example of
interest group liberalism at work rather than an indication of an emergent
f o r m o f j u r i d i c a l d e m o c a r c y .

®See Kaufman 1976, p. 74, footnote 7.

®Most of these discussions were held in conjunct ion wi th two
vcorkshops on rules and regulation writing the authors ran for state
agencies in la te 1981.

^“Assistant Attorney General Robert Alderson is in charge of these
staff attorneys and his previous positions in the state bureaucracy has led
him to emphasize the attorney general's role in the regulation review
process. In addition to this role, Alderson also sits as Chair of the
State's Rules and Regulations Board since he is the Attorney General s
designate representative to that body.

%
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