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The current debate over government regulation raises a number of issues
and policy objectives which received little or no previous attent%on from
either decision-makers or professional analysts. One such objective
emerged in the mid-1970's in the form of a search for '"regulatory :
reasonableness." Although vaguely defined, reasonable regulation 1nvolvgs
the development of a regulatory policy system which (1) generates effective
and flexible government actions to alleviate or solve same public problem,
while (2) providing for the balanced consideration of relevant interests,
(3) avoiding excessive political and administrative fentralization, and (4)
striving for economically efficient policy outcomes.

Given these general objectives, the search for regulatory
reasonableness can be viewed as a multidimensional problem. First, it is a
technical problem involving the design and selection of relevant and
approgriate policy tools which adequately deal with the specific problem at
hand. Second, it is a political problem calling for decision-making
processes open enough to promote the involvement of all concerned interests
and capable of responding equitably and fairly to the needs of concerned
parties. Third, it is a legislative problem, for like all public sector
efforts government regulation must meet the standards of the American legal
system while avoiding the pitfalls of policies which are either too
strictly defined (thus eliminating needed flexibility) or too vaguye (thus
providing excessive discretionary power for policy implementors).

Fipnally, it is an administrative problem mandating that both the
organization and management of the regulatory policy systﬁm be designed and
operated to help achieve the objective of reasonableness.

Within the context of regulatory reasonableness the debate over
regulation is expanded beyond whether or not we should regulate, and if so,
to what extent; it also raises the issue of how we should deliver those
regulations. Government regulation has often been regarded as somehow
different from other public sector activities. Perceived negatively as a
form of control and "interference,"” regulations have rarely been viewed in
the same light as other "goods" and "services" distributed by public
entities to their respective populations. The provision of highways,
recreation facilities, national defense, postal services, and fire or
police protection frequently generates a different image and response than
the determination of utility rates, the licensing of physicians, the
control of auto emissions, or the enforcement of workplace safety
standards. Common perceptions view the former as "delivered" and the
latter as "imposed." Breaking away from that imagery, however, may aid us
in our search for regulatory reasonableness. By regarding government
regulations as '"deliverables! we can give more attention to achieving the
objectives of reasonableness.

Both formally and informally, the implementation of regulatory policies
can have a 'significant impact on the quality and consequences of specific
government actions. It can convert stringently defined regulations into
less than stringently enforced actions, just as it can render vaguely
delineated mandates into clearly articulated policy statements. This
aspect of government regu}atory policy has been examined in several studies
of policy implementation,’ and the conclusions of these analyses are almost
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within the Context of (1) inra-agency, (2) inter-agency, and(3) inter-
governmenta] relationships.-
is their response to Perceived policy delivery Problems, they will be
described in light of the Problematic circumstanceg they are intended to

resolve,

problems associated with regulatory agency operationg. On a
surface level, each agency is an organization. However, both functlonally

and administratively, each is also ap arrangement among a variety of

-units which make up the agency. These sub-units are )
i hysical location, the jobs

professional training or expertise, the specific

erformed, some common .
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While there is af almost infinite variety of organizational opgionsvto.f"

select from, the choice of delivery pechanisms to meet functionalrneeds-at'
the intra-agency 1evels tends to highlight certain»fundamental approaehes'
to carrying out each task. At the risk of oversimplifying, these choices
can be summarized in terms of two general options.for each function.
“"policy determination," for example, emphasizes either the regulatory
agency's need to formulate specific policies under a general mandate from
the legislature or 2 more limited capacity to interpret defined mandates in
order to operationalize them. The difference is exemplified by comparing
the primary policy determination responsibilities of the Interstate
Commerce Commission with the more restricted powers of the EPA's
Adminiétrator"under certaiir provisions of ihe 1370 Ciean Air Act Amendments
and -the 1972 Federal Water Pollution Control Act. In the former a '
regulatory agency is provided with the power and capacity to make policy
judgments about transportation in the "public interest," while in many
instances the EPA is given relatively specific instructions about its
objectives, how they are to be carried out, and under what time
constraints. )

"policy enforcement' can also be summarized in terms of two basic
(although not necessarily exclusive) choices, i.€-, between reactive and
proactive responses to regulatory standards. A reactive responseé is
typical of agencies which await the filing of complaints OT require
regulated parties to submit formal requests for action. Common carriers
and public utilities typically ngile” for rate increases or market entry
and pharmaceutical manufacturers must submit applications for new drugs to
the Food and Drug Administration. Once received by reactive agencies,
these ieguests are processed through a staff unit which applies standards
zi iigiilonlrnles provided by eariier policy determinations, agency heads,
e e i i the 00 ST ek e
e lators” 3’4 its also monitor and systematically seek out

s" among the regulated (and to some extent all agencies do this)
they are proactive. The typical reactive approach, howev i i
formal complaints which can then be processed ’ er, 18 O avait
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*“intéfzgi¥ly{ Policy Fd?"d¥cétlo§f~§lsojta#es two typical forms.. -One is an- 4. ..
~Process involving ap adjudication System-housed within the - .. _
~-fegulatory'agencyvitself; 5Theirole~of~administrétivemjuﬂges:is extr éir SES
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that rom—a= J ion. gain, the EPA 18 a-good example, for while . .. .
a agen?y s'attorneys May initiate legal actlons,'they“must—dO'so through

federal district courts and only after mobilizing the litigation resources -
of the Justice Department.

‘The"organizational implications of choices made in pursuit of these
functional objectives can vary from agency to agency. The need to
"formulate" regulatory policy typically calls for a collective decision
among upper echelon members of an agency or the establishment of a formal
collective leadership arrangement; while "interpretation" implies the need
for a substantial legal staff to advise key decision-makers on the meaning
of legislative mandates or '‘eXecutive directives. Passive enforcement
implies the existence of a central office with 3 clerical staff to process
requests or complaints and 3 contingent of auditors to examine and assess
submitted documents. Active enforcement, however, would rely on a corps of
field investigators probably located in regional offices. Agencies with

es nﬁanylease,«proaeEiveﬁ::*;J;:
ertthan:walt,passively"fbrwa*feQﬂést*;{

staff to promote as well as investigate individual cases.
[FIGURE 1 HERE]

From among these choices, two archetypical interorganizational models
of intra-agency design have emerged: the "rfgulatory Commission" (RC) and
the "regulatory bureay" (RB) (see figure 1). The commission form
reflects an association among the "formulation - reactive - internal"
approaches, while the bureau form combines the "interpretation - pProactive
= eXternal" approaches as complementary arrangements, In addition, there -
are several nonfunctional characteristics differentiating these
historically derived interorganizational forms. RCs, for instance, are

‘administrator. They also tend to differ on the matter of accountability to
the major branches of government: the RC is usually constitutionally
independent of the President and politically autonomous Vis-a-vis Congress,

improvements in intra-agency structures, the tendency is to automatically
consider changing from one of these basic arrangements to the other.

‘J\t\l& E\SE :LS considered. "The “conventional wisdom" of intra-agency
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~ ~ regulatory refornm Posits these two options: RCs or RBs.
yelevance of either to "regulatory reasonableness"
1s never really considered. That "relevance"

question -- one that has gone unanswered in th
regulation.

~The actual--

Or any other objective
should be an empirical

€ study of government

prove better at policy formulation than a single administrator, and it may
in fact prove less-effective in this regard. Nor is it certain that a RB
unit is necessarily more capable of carrying on proactive enforcement than
an RC agency. And in neither type of unit are policy adjudication

interpretation - proactive - external combination, or vice versa. In fact,
there is considerable variation in the actual structural forms and
functions of agencies exemplifying each general type. Few agencies fit the
stereotypical model for RCs or RBs, although each model does provide
policymakers with a working '"vision" of which structural arrangement is
best suited for the jobs to be performed. Each agency, therefore, tends to
reflect the general designs of either RCs or RBs. But what is even more
disturbing is the fact that the variations that do exist are usually not
related to relevant conditions or special policy delivery considerations,
but instead tend to reflect the cumulative influence of political
compromises and continuous reforms based on the peculiar "administrative
proverbs" of the time. The result is that while the specific
interorganizational form an agency takes (RC or RB) will represent the
manifestation of an "ideal" form tempered by political considerations, it
will rarely relate to an empirical concern for effective and reasonable
regulatory policy delivery.

It would follow that one path to regulatory reasonableness might
involve empirically linking the structural design of regulatory agencies
with the effective delivery of government regulations. There are, however,
at least two alternate viewpoints which raise doubts about this objective.
First, there are those who regard formal agency structures as irrelevant to
questions of regulatory policy outcomes. For these analysts the quantity,
quality, and consequences of regulatory policies emerge either from the
unofficial political and economic relationships surrounding the formal
institutions or are determinedlky the implementation process itself which
follows formal agency actions,

A second viewpoint does not disagree with the contention that formal
intra-agency structural arrangements do make a differenge, but holds that
there is little or nothing to be done about that situation. ‘On the one
hand, our technical knowledge and capacity Fo'ratiogally des;gn ”
administrative units that will achieve specified objectives is nOt‘wstion
developed. Therefore it is unlikely that we can giizzzg a gsoiﬁznziher
plan that actually fac111ta§es Eegziziggzn;e:iggaa Hesdian, i sonldiprone
hand, even if we were gzgigee 20 implement in light of the current .
e’ 11‘&?@\ QW’QI,\ From this perspective, the stracture o
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short, non4p011tis,al_-,rg£.drm,,is improbable. and.

a coincidentéi'congruence between?poiitigatwigfgngemEﬁts”ag”7
appropriately organized-regulatory»agenfles. S . e
e while there-is considerable"sképticrsm dboutfthe.relevance,andﬁthfﬂlrt7.
¢ regulatory policy improvement_thxough s;ructural_qhqggggz -

within regulatory bodies, the question remains an open and:empiriC‘r i
Systematic examinations,of,the relationship~betyeennlntra=agenc -design-and -~

Abi the reasonableness_of.regulatory‘policies-may;indicate<some positivégxu.v

association between the two,abutvit~1S'not 1likely tO“generutEfanyffirm?%‘i”'
causal connections. More importantly, such investigationsvcan«leaq?gg.more’~
detailed descriptions of interorganizationalndesignvalternativesrwh;gh'may »
be used in regulatory policy delivery. The first step, however,“isito move
avay from the jdea that the only choices are RCs or RBs. Both RCs and RBs
are ideal types representing‘commonly held images, and the application of
either to describe all agencies oY solve policy delivery problems~wou1d
prove frustrating at best. BY viewing the choices in more general terms as
intetorganizational.design options, more detailed,and appropriate
alternatives may emerge, thus providing analysts and policymakers—with more
wyaw material” for improving regulatory policy delivery. '

. INTERAGENCY MECHANISMS

Interagency delivery mechanisms for regulatory policies have been a
central concern for both analysts and decisionmakers for the past half
century. The key functional objective has been "'policy coordination" and
the search for that quality has genetated most major regulatory reform
proposals since the early 1930s.

The desire for more coordination stems from two sources: first, the
highly fragmented structure of America's regulatory policy system; and
second, the increasing interconnectedness among regulatory policies and the
problenms they deal with. Regulatory functions and agencies developed
incrementally over the past century and in only one or two instances were
there serious attempts to establish a coordinated approach for related
regulatory policies. The result is that the regulatory policy system is an
amalgamation of organizationally unrelated agencies with little in common
gave for a common association with nregulatory" activities,

This situation did not prove problematic until the 1930s when both the
complex issues faced by New Deal administrators and the pro-centralization
principles of scientific management merged to create 2 demand for the
reform of national regulatory agencies. In an often-cited passage from its
1937 report, the Brownlow Committee called the several major regulatory
agencies of the period a "headless fourth branch" of government
constituting "a haphazard deposit of irresponsible agencies and
uncoordinated powers...." which, by their very existence as independent
units, did "...violence to the basic theory of the American Constituti
that t@ere should be three branches of the Government and only three."
che gglstcall for more cgordination has since been e?hoed in the reports of

rst Hoover Commission (1949) and the Ash Council (1971). The f
of all three reports was the "independent 1 facd " ocus
other types of agencies were consige 3 5;5; atory O ort a?though
coordination among agencies has actu§§1§ bee; imgiezzggzde§§ort Eﬁ increase
Brownlow Committee i A ; ince the
ee report, it and the other presidential commissions have
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commiss?ons-haswnot meant a halt to the proliferation of regulators and~:-
--regulations, and-the problem of -policy coordination -among-agencies-
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performing regulatory functions remains a central concern for*many;lg;:i-:it I

One difficulty in contending with the policy coordination_proﬁlem-iéﬁ,f'uﬁ
that it can take several distinctive forms, each demanding a unique " - Lt .
reponse. In general, there are four major versions of.the coordinating -~ -

problem: (1) overlapping jurisdictions; . (2).duplicaiton of agency effortsj. —==: . .

(3) contradictory objectives and actions; and (4) the lack of cemtral =~ =
guidance. Each reflects a different level at which the coordination of the -
regulatory policy system can perhaps be improved through the development of
.appropriate interorganizational arrangements. ST :

The problem of overlapping jurisdictions can be traced to the formal
statutes and executive orders creating regulatory agencies. In certain
instances the overlap is intentional or at least done knowingly, as is the
case with federal jurisdiction over noise pollution in the workplace that
falls within the legal reach of both EPA and OSHA. At other times,
however, it results from unclear, ambiguous laws and decrees which leave
the question of jurisdiction open to interpretation and manipula&ion.
Ultimately the principle solution for this coordination problem " is a
clearly rewritten statute or executive order. Short of those actions,
however, the rearrangement of interagency relationships can facilitate
policy coordination efforts which eliminate or circumvent overlapping
jurisdictions and their attendent problems. The question to be stressed is
whether such interorganizational adjustments improve regulatory policy
delivery, i.e., increase its reasonableness.

The duplication of agency efforts can be a function of overlapping
jurisdictions, but it also results from the simultaneous and unrelated
application of regulatory policy by two or more agencies on a given
population. The administration of regulatory policy often necessitates a
considerable amount of paperwork for targeted firms or individuals, and it
is not uncommon for regulated parties to find themselves deluged with forms
and other reporting requirements imposed by different federal agencies.
‘While the regulatory agencies may be dealing with entirely distinct
problems, the information they demand of targeted populations may prove
redundant and therefore more costly than need be. The Commission on
Federal Paperwork, for example, estimated that annual federal paperwork
costs may run as high as $100 billion. The relative impact on individual
groups was estimated to be just as burdensome. Paperwork costs for
America's 2 1/4 million farmers ran upwards of $354 millig? and the annual
cost for 5 million small businesses averaged $3,000 each. Much of this
cost, of course, can be justified in light of the need for information, but
a good deal of it can be attributed to the collection of irrelevant or 2
useless data or to wasteful inefficiencies rooted in duplicative efforts.
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It is in this latter regard

accidental falls; the Animal~and;P1ant'Healthflnspg§t%qq—Sﬁﬁglcghfzgggzzﬁii
that such floors.be "smooth  so that they-can be.sanltlzed.‘ L mgQ-", 7
other cases: anti-discrimination requirements lead pp p;ohlyltlons gut o
inquiries about race on job applications;~but;othgr;reggkationsuman_a~e~_:‘
that employers report on their treatment of m1nor1t1e§;, QSHAfrequlresrr:_
"back-up" alarms on vehicles at construction sites while simultaneously e

mandating that workers at those very same sites wear earg%ugs for

protection against excessive noise pollution; and so on. ‘The point is '
that under the current regulatory system it-is not unusu "for someone; 1A
trying to obey one regulation, to run afoul of another." The -

contradictory nature of regulatory policy is not surprising (and, to some
extent, may be unavoidable) given the fragmented structure and conflicting
objectives of American public policymaking. However, to a certain degree
this problem may also be ameliorated through reasonable interagency policy
coordination efforts, which, in turn, may be facilitated through
rearrangements of interorganizational relations among the various agencies.

Finally, policy coordination problems are reflected in the absence of a
central guidance mechanism in regulatory policy delivery. There is
evidence available indicating quite clearly that regulatory policy efforts
have impac&; far beyond a narrowly defined target population or set of
behaviors. The spillover effects are considerable and, given the current
structure of the regulatory policy system, generally uncontrollable. The
inability of the President or Congress to exercise some form of central
control over this fragmented system has been an issue for decades, but it
becomes increasingly significant as the nation tries to deal with
inflation, energy shortages, and environmental degradation. In the face of
calls for "mational policies" in these macro-level problem areas, the
regulatory policy system seems to stand as a major obstacle. What is
involved is more than a call for the elimination of duplicative or
contradictory policies which might prove bothersome to the public; rather,
it raises the possibility of taking positive substantive steps to bring the
regulatory policy system in line with other policy efforts to achieve a
given set of national goals. Again the question is, can this be
accomplished through a reorganization of interagency relationships?

The proposed form of interagency solutions to these policy coordination
problems varies, but one salient feature distinguishing many alternatives
is whether they involve interorganizational arrangements centered on either
“"third parties" or "cooperative'" agreements among the agencies involved.
Third party arrangments are typically imposed from outside the regulatory
policy system and can take several forms. First, they can be established
as entirely new organizations staffed by either current government
officials or individuals appointed exclusively for this purpose. The most ’
common example of this approach is the "Interagency Committee'" of which
there were 850 in 1970. Their track record as a coordinating mechanisms
has, however, been dismal, for while they exist as third parties created by
executive order they are mainly composed of regulatory agency
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iffrgpr?s?ntatlves;~=This~approach~has~not-improved;regulatory~activity“in~an R
u_mwd.,SAgelflcant way;:fgtPerhaps/the'best:example ofhthis.wasutheiRegulatory"%f:““nm e
’ Advisory Review Group (RARG).  Established. in January 1978, RARG included . . -
- ~f~~repfesentatives-frem.most-cabinetmdepartments.and a variety-of Executive . . & -. .
-+ Offices.(e.g., OMB,.CEA) and indepentent (e.g., EPA) ‘agencies. A.smaller.: .=~
f”ii-” ziizggjgi:committeeJQiduthenreal,work;of?xheugroup which was to select-and::-+ — :
¥ analyze a number of potentially- costly regulatory: proposals— .. . - -

_Qeveloped by federal agencies.. In so.doing. it was-hoped that RARG would - =i ——
improve. the regulatory process: by keeping agencies on their toes—ang. ---— - —--
"Interveningewhere:possibleato*improvewreguiatory“policy—managementfwfe#(Thex=f=4~
- ---..Reagan Administration's version of RARG ‘may be the newly created regulatory - ---

- relief task force to-be .chaired by Vice President Bush.) _

A second-third party coordination approach is to give those , ‘
responsibilities to already established agencies outside the regulatogx , N
policy system. OMB has been involved..in such efforts for many years,” and— - - -
under Carter there was considerable involvement by tthCouncil of Economic.
Advisors and the Council on Wage and Price -Stability. On the legislative
side, the General Accounting Office -has taken on several responsibilities
in this area, especially in the supgivision over data gathering by
independent regulatory commissions.

A third approach is to establish an objective measurement and.
evaluation process for the regulatory policy system that highlights and
standardizes information about what regulators are doing, thus providing a
basis for outside assessment and control or interagency coordination based
on information system linkages. This is the rationale behind environmental
and economic impact statements333nd it is at the heart of efforts to
develop a "regulatory budget". The development of such information-based
interorganjzational arrangements and their use as management tools proved
to be a difficult and long~term task, but in the end it might be worth the
costs involved. ‘

Central to most proposals using third Party arrangements to improve
policy coordination is the belief that only through centralized (i.e.,
Presidential) leadership will coordination problems be resolved reasonably.
Reflecting this viewpoint, reform-minded commissions both inside and
outside government have suggested the developggnt of interorganizational
mechanisms reflecting third party approaches. However, the possibility
of developing reasonable policy coordination from within the regulatory
policy system should not be overlooked.

Cooperative interagency arrangements can range from informal
interorganizational contacts to highly structured agreements. What these
approaches have in common is that they are generated from within the
regulatory policy system. For purposes of description we can focus on
three general types of cooperative arrangements. The first is the informal
contact which usually occurs at the staff level over the telephone, face-
to-face, or through some equivalent medium. It is impossible to determine
the extensiveness or scope of such contacts, but available indicators show
that it is not a trivial amount of interaction. For example, in a recent
study the SEC noted 6,500 staff visits with other agencies over a twelve
month period, and its Enforcement Division made special note gg how §uch
contacts facilitated agreements over jurisdictional problems. ;t is
probable that over time such contacts rfesult in a set of expectations among
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those involved regazd;ngubothwthe~need to commﬁaieate;and4perha?fifféfjﬁ
pecessity of cooperatiag. - - : : - 3
-Such'contacts?can*be”formalized”throngh a "Memorandum of S
Understanding," a mechanism representing a second level ‘among the:many-
available cooperatiVeAarrangementsa:'Thesequmogwmayﬁfocusmon a—specrf;g}

issue or issue area or can take the form of standing agreemeﬁtg (9?”1’4:“j.;;ii:f --

committess) that deal with more,generali‘on-going?conCerns;?:Anje;$A £
the first was an agreement (since put“into*law)“betweenwEPAran@%fﬁgfﬁ?mwnrm.”
regarding jurisdiciton over-thezpackaging'of~hazardous prOdPCstigA'm°¥?'»' -
broadly defined arrangement exists-among:EPK;TOSHA’¥CPSC§’and~tﬁegFDAJbas§d‘ I
on a mutual awareness that all shared jurisdition under-l3~statute§fu‘“““" - ‘
overlap emerge, task forces are formed to work out interagency agreements.

These interagency committees and task forces have usually been more '
guccessful than those imposed from outside the regulatory policy system.

A third level of cooperation is the formal interagency group.- The most
inclusive example was the Regulatory Council {(formed during the Carter
Administration) which resembled "a sort of joint chiefs of staff" for 35
regulatory agencies. The agreement to form the Council resulted from an
increased awareness of the benefits such agreements could generate as well
as from pressures for coordination applied by OMB, COWPS, and RARG.

Initially chaired by EPA Administrator Douglas Costle, the Council issued a
#Calendar of Federal Regulations" annually which provided a basis for
coordinating. major. regnlatory efforts. BRoth the Council and its staff had
considerable potential to deal with many dimensions of the policy
coordination problem. The question is whether it simultaneously promoted
regulatory reasonableness.

[FIGURE 2 HERE]

Figure 2 illustrates the general options available to decisionmakers
who must select an interorganizational arrangment to deal with interagency
regulatory policy coordination problems. Among those options, however, the
choices tend to be relatively consistent; that is, there are "typical
responses to each coordination problem. These are represented by the solid
line markings in Figure 2. There are also tendencies to propose certain
types of interorganizational reforms as means for improving policy
coordination, and these are represented by the broken line markings. Thus,
we see that problems of overlapping jurisdictions and contradictory
policies are presently solved primarily through cooperative arrangements.
Reliance on these mechanisms has evolved in the absence of a strong "third
party" option, although in the case of contradictory policies there have
been many suggestions (from the Brownlow Committee to the American Bar
Association's recent Cutler-Johnson proposals) that policy coordination be
more centralized. The problem of duplicative efforts, on the other hand,
has usually led to the use of some third party mechanism (e.g., OMB, GAO)
as a solution. As for the lack of central guidance, while no single effort
has actually been launched in this area, proposals generally concentrate on
third party solutions, particularly those involving the White House.

One would hope that the propensity of policymakers and implementors to
rely upon (or propose) specific types of interorganizational arrangements
reflects a careful analysis of the comparative advantages and drawbacks in
the adoption of each. However, there is little evidence to lead us to that
conclusion. As in the selection of intra-agency structures, the actual



/0A

Poiicy Coordination Problem:

Overlapping Duplication Contradictory Lack of cen-
jurisdictions agency efforts policies tral objectives
Third ' ~ T P
Party ™~ < ~ ¢
Mechanisms g ~ ~—"
£ ~ \'/ ~N

Cooperative
Mechanisms

FIGURE 2




11

choices seemfmoreirelated~to%politieal~cirCumstances;fconvegtx?na%;ytgdomiiﬁ_-ﬁw*?m;
and historical accidentnthan:tOféfconcernzfon»how*thgﬁgdppt?qnvqf;afngzg;
third party or cooperative arrangements influences the reasonablengs: ? iu |
regulatory policies. Nor does: .the selection process seem.tq~ta§e—1n o;ié;”~ e
-account the c0mpli£ating,1inkage8%between‘interagencyucoor@inatlonfprodp, ST

and _intra-agency orwintergovernmental“arrangements¢M”Ignon1ng"these;an e e

related factors may make~regulatory:activityr1eSs‘effective;~le§s~i- -
-Aresponseive,~and~leSSveffieient, althoughAtaking*;@em-int0’¢0n5§dgyfgippﬂw>
will not necessarily improve regulatory reasomableness. - Our ab111tyi%o'~:f: o
4_.'4,,»improvergovernmentfregulation~through'reqrganizing—interag?ncyaxelaﬁlqnsf:— :
- and .developing associated management techniques-will only-increase-as our- -
awareness and knowledge of their roles increases. : .

INTERGOVERNMENTAL OPTIONS

In many ways, intergovernmental delivery problems are similar (if not
identical) to those intra-agency and interagency arrangements attempt to
solve (i.e., policy determination, enforcement, adjudication, and
coordination). In fact, intergovernmental arrangements can be regarded as
complex versions of the other forms. But despite these possible
similarities, there are a number of factors making intergovernmental.
problems and arrangements quite distinct.

First, there is the complexity factor itself. Dealing with components
of a single agency or with a variety of agencies at one level of government
tends-to-be much less problematic than contending with a variety- of
organizational actors at several levels at the same time. Second is the
related dimension of scale, for as the complexity of the problems increase
so does their scope and magnitude. For example, structuring an enforcement
mechanism at one level of government using the resources available in one
agency is likely to prove easier than accomplishing that task in a multi-
level, multi~agency context. This is not to say that intra-agency and
interagency solutions are easy to construct and implement, but that tasks
become much more difficult--and therefore qualitatively unique--when
undertaken in an intergovernmental arena.

The third (and perhaps most important) factor differentiating
intergovernmental arrangements from the others is the degree of influence
of historical, constitutional, and political forces in determining both the
nature of the problems involved and the potential interorganizational
solutions that can be applied. As was stressed in previous sections, the
choice of interorganizational solutions to intra-agency and interagency
problems tends to be limited to a narrowly defined set of alternatives and
the actual selection is often more related to dominant beliefs than to any
empirical evidence that a given interorganizational arrangement facilitates
regulatory policy reasonableness. The same can be said for the selection
of intergovernmental mechanisms, but in this case the determinants of the
choice are also rooted in historicalSSrends, constitutional doctrines, and
the arrangement of political forces. It is within the context of
federalism and intergovernmental relations in general that relevant
regulatory policy problems are defined, and it is within those same
parameters that alternative interorganizational solutions are provided.

Intergovernmental arrangements relevant to regulatory policy can be
Fategorized as four general types: complete preemption, federaliggtion,
interstate organizations, and intergovernmental relations (IGR). The
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oI .?pmpletE"pre?mption:appraach:is'of*historical“anﬂ:legal:interestiiﬂﬁvﬁfhexei:::tff;:
---1s little evidence to suggest it provides a viable alternative today...At.:. ... .

f;heahgart of;thiS'approach is the total assumption.of a policy problem. by-

et nationa}npollsymakers who:prohibituthe'involvementnofAotherfgovernmeﬁt;gs“f; e
- levels 1n.avg1v§n golicy arena or some -aspect of policy*determin;;igny-u~-~f-~lwi~~~

uenforceygnt; adjudication, or coordinationgefforts:x;Completefpreemptibn:isﬁ:;q;4gx
a solution to intergovernmental problems “involving their arbitrary -~ -z
~=-~-—elimination; rather~than~attempting.tbiarrange interorganizational . .. .. -

'~ - solutions, the national government changes the nature of the:problem. - Im:=:+ =" .
short, it turns interggvernmental problems intO“simpler'intra-agennyuandfor—f*f““”*
interagency dilemmas. o - :

There are several reasons why complete preemption has not proved -- ¥

- feasible or useful in the area of government regulation. - For one thing,
its use is constitutionally questionable, and historically the long~ - - =~ - ..

- standing legal debate never -settled the dispute over the ability of - .. - .-
Washington to claim exclusive jurisdiciton in an area. In addition, most
regulation was, until the last several decades, traditionally a function of
state and local governments. While national policymakers concentrated on-
subsidizing and promoting America's growth during most of the 1800s, the
regulation of economic enterprises, sg ety, health, and the environment was
handled by lower level jurisdictions. Given these precedents it was (and
remains) difficult for Washington to justify and assert exclusive rights in
a regulatory policy area.

In areas where preemption has recently been asserted (e.g., nuclear
power; occupational safety and health) the tendency has been to either
share or qualify the preemption so as to render it less that "complete."
We will discuss the OSHA example below. As for nuclear power, while there
is no question regarding national preeminance in this field, state and
local jurisdictions have maintained a role in this area through regulations
dealing with peripheral (yet potentially significant) matters (e.g.,
regulating plant siting, nuclear waste disposal). (In fact, in a brief
informal survey I was able to find no domestic policy area in which
complete preemption has been applied with success.)

The federalization approach is typically associated with calls for
social welfare polify reform and has been related to the fiscal crises of
states and cities. It usually involves having national officials assume
policy responsibilities at the "request" of state and local officials. At
times that request is explicit and immediate; at other times it emerges
slowly through a variety of actions which change expectations among both

.officials and the public regarding the distribution of policy functions and
responsibilities. An example of the latter is the "nationalization" of
major aspects of highway construction and public health policies, for while
these technically remain within the jurisdiction of lower level units they
reflect basic policy standards and operating procedures set in Washington.
Explicit agreements to defer to national policymakers are not as common,
but a major (and often overlooked) example is the federalization of public
health, safety, and economic policies during critical periods involving
natural disasters or civil disorders. These situations temporarily
overwhelm state and local officials or are generated by their inaction. In
any case, they lead to the federalization of regulatory and othgr policies,
but only sporadically, for short-terms, and in localized situations.

2=
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~ww-5Federa1ization¥has>been~anvuntenable:medelforwmore-substag;;al;;leng‘tf~

_term attempts=to solve intergovernmental;problems a§sociated V§t?PVAffi;iii: ‘

‘ implementingvregutations.**For:one*thing,~itfistunlxkely“tyat"all's§a?¢su.ff =

_ will simultaneously and of -their own volition defer to pational officialks - *
in policy areas where they technially retain authority to act.'jseconq;“ﬂrzf-a4 —qwr”
- even-if such mass:deﬁerencezwasvto~qccux,fthere“iSflitt1e~like};§90d;Eyatf§~i= -

"~ gingle ﬂatioﬁal,a§eﬁcy’Would be capable of carrying out its assuged == I

_ functions without_having to mobilize state.and[orilocal~authorit;esﬁlnf»ﬂ(vw\A‘
their efforts. In that situation federalization would actually become - - - -

- merely a variation of mechanisms based on~intergovernmentaifrelqgionsf(se e TEEIELL N

below).
 Interstate organizations are alsg,often proposed as mechanisms for - e
implementing nationwide regulations,  but they have in fact not been used
in that ygle. Such arrangments are rationalized on three primary
grounds. First, they would meet specific public problems at the
appropriate scale of effort. That is, solutions to given problems-may be
technically regional in character, thus making nationwide or state efforts
inappropriate. Under this form of regulatory action, a regional approach
to fighting water pollution in specific water basins or air pollution in
contiguous areas would seem relevant.

Second, regional arrangements can facilitate the administrative
coordination of naitonal policies by bringing together relevant actors and
resources at politically and economically manageable levels. As a possible
means for implementing regulatory policy on a nationwide basis, these
organizations could be used to plan and oversee the consistency of
enforcement efforts by member units.

Third and finally, regional organizations are often regarded as a means
for checking the tendency toward the centralization of power while not
barring national efforts. Thus, while they allow for the use of national
resources in solving policy problems, they also decentralize the locus of
national executive power through the establishment of distinct,
functionally specialized, frequently autonomous government entities that
can prove more flexible, adaptive, and open to regional interests and
needs. Again, put in a regulatory policy context, this type of arrangement
could prove politically feasible and economically beneficial by allowing
regional variations on nationwide regulatory standards. :

In practice, regional organizations have performed some regulatory
functions, but none have been actually national in scope or impact. Most
of these entities are primarily planning and coordinating bodies and thus
perform few regulatory tasks outside those intra-agency or interagency
administrative mandates they impose on their institutional members. In the
total picture of nationwide regulatory policies they are not treated as
special interorganizational implementing arrangements, but as variants of
state and local jurisdictions. In short, they are regarded as individual
units in the intergovernmental system rather than as interorganizational
solutions to regulatory policy delivery problems. As such they have not
been utilized as a primary means for delivering nationwide regulations
despite suggestions along those lines. Nor is a change ip, this direction
likely to prove politically or administratively feasible. Regional
organizations would be difficult to design on a nationwide basis and even
more difficult to operate given the jufisdictional conflicts that
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~—--—~—inevitably -arise- —JIt-islittle-wonder that- th1s—1mplementa1ton»mechanxsm~~—nv~~*~~w-

for regulatory policies has not been utilized.

~The fourth and preferred interorganizational:. arrangement for- deallng__ﬂuﬁ
: W1th intergovernmental aspects of delivering regulatory policies-is. - R
intergovernmental relations (IGR). At the heart of this approach is theW“”*

‘assumption-that: regulatory policy formulation and implementation are=-=-~
separable in fact as well as theory. " But it is neither the logic nor.=. -

-.rationality of this approach which makes .it the most often chosen. There-,w
. are other forces at work. 'First among these is the long-standing

~operational reliance on IGR, for while interstate organizations, - -r - = oen :
--federalization, and even complete preemption have been_frequently. dlscussed;,“.foﬂWW:

and debated, they have rarely been used. This historical reliance is -~ -

further enhanced by the dggply rooted bias in American ideology for - : -
decentralized governance. While the belief in the value of state and
local policymaking and policy implementation may seem irrational at times .
or based on a number of questionable assumptions (e.g., local governments
are "more representative," "more flexible and adaptable,'" more familiar
with the "needs and desires" of local populations), it remains a powerful
force in determining the choice of intergovernmental regulatory policy
delivery arrangements.

A third factor favoring the use of IGR is the technical nature of the
problems being regulated. There are certain subjects of regulation calling
for nationwide policy actions which, nevertheless, also demand that
regulatory treatments be adjusted to regional and local conditions.

While general national standards can be set, specific standards appropriate
to achieving national objectives might differ from region to region and
city to city given variations in geography, climate, demographic, and even
socioeconomic conditions.

Fourth, the distribution of available administrative capabilities and
fiscal resources has also prompted a reliance on the IGR approach. A
commonly noted characteristic of the American political system is the
administrative strength of state and local Jur&§d1ctions and the revenue-
raising efficiency of the national government. An interorganizational
arrangement favoring both these capabilities is bound to be preferred over
one with less promise.

Fifth, political factors have had a great deal to do with the reliance
on IGR for implementing regulatory policies. Viewing politics as the
"mobilization of bias," E.E. Schattschneider and others have demonstrated
how public sector conflicts can be escalated ("socialized") or reduced
("privatized") as part of the tactics employed by interests involved in a
policy debate. This is especially relevant in our federal system wherein
an interest who is '"losing" at one level can attempt to improve its
situation by working to move to another. The resulting '"pull" and "push"
of contending interests typically results in a compromise, and this often
is one relying on a sggrlng of pOllCY responsibility among two or more
levels of government.

Sixth and finally, IGR prOV1des a variety of approaches through which

interorganizational arrangements among the various levels of government can

be operationalized. Technical and financial assistance are the most often
used of these IGR approaches, but there arg,a number of other options which
rely on greater degrees of legal coercion. In short, the number of
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e ———options foupd within-the IGR option make it a méretilexibleifjifgﬁ“fff“wmf???fff;;,_; 
- therefore, more desirable ~= approach. ST g T T TS S
[FIGURE 3 HERE] o e
.. Taken together, -these six factors make it likely that -the:delivery of="'=s"" -
-----pationwide regulatory"policiesvwill*involve~IGR3“-Thistteﬂdéncyfistﬁ?$ -
__ _reflected in Figure 3 which not only illustrates the delivery--options-
- available for solving the basic.intergovernmental -problems ; “but-Indicates™
(by the solid markings) the overwhelming propensity to favor IGRI .- But
L ‘again it must be noted that-the rationale“for:pélicymaker‘chbicgsiisﬁnctz%?”
teo . - likely to be the empirical warrantability or rational-linkage between TGR™~=-~ "~
“and the objectives of regulatory reasonableness. Any-such-correlation-is™- "= -
probably going to be the result of mere coincidence between what is - -
approproate and what is actually used to deliver regulatory policies:-
THE NEED FOR FURTHER WORK : >
At this point it would seem appropriate to specify several propositions -
regarding the relationship between interorganiztaional arrangements and the
quality (i.e., reasonableness) of regulatory policy delivery. But what
started out as an attempt to develop a workable descriptive analytic
framework ends as a "thought-piece"--at most a preliminary exploration of -~
the interorganizational forms which might contribute to the effectiveness
of government regulation. In the process of constructing this typology of
forms several problems emerged which must be attended to before specific
hypotheses are posited for discussion and testing. These include:
(1). Dealing with administrative objectives: As notéd in the discussion of-
intra-agency arrangements, regulatory agencies (like all public sector
organizations) must organize their various sub-units to deal with
administrative objectives centered on operating efficiency. While not
unique to regulatory agencies, these objectives do have a significant
impact on organizational form and thus can play a major role in determining
the overall structure of interorganizational arrangements within an agency.
Therefore, any analysis of intra-agency sub-unit relationships must
consider the relevance and influence of administrative and other non-
functional interorganizational arrangements.
The same might be said for interorganiz%?eonal arrangements at other
levels of the regulatory policy delivery system. However, an
administrative-issue (i.e., policy coordination) is the salient factor in
generating most structural arrangements at those levels, thus making this
problem less significant at other than the intra-agency level.
(2) Dealing with "informal" arrangements: The various options described in
this paper had two things in common: first, they assumed that the relevant
-units involved in the interorganizational arrangements had an explicit
form~-that is, each party to an arrangement is (or would be) a recognizable
(i.e., formal) organization. This assumption was most obvious in the
discussion of interagency and intergovernmental relations, but it was
implied at the intra-agency level as well where the examples of agency sub-
units tended to be formal in form.
Of course, it is possible (and simpler) to limit our analysis to the
study of relationships among these formal units. That, in fact, has been
the tendency among students of government regulation: in the Federal
Trade Commission the Bureau of Economics interacts with the Bureau of
Competition; in the regulation of factory/work places EPA interacts with
OSHA; and in the regulation of highway traffic safety the national
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ELL;A;;ﬁgoyernmqnt~interaéts;withztheustateS+*-However;;intenagtioqs4occur‘3mqng;f%gff"*“5‘”f““
.o . more.informal groupings-at-each-level.-.The iaterorganizational structure—-= .
.«.- - ..-of informal interactions may-be -a significant-ingredient in-the delivery-of- -
regulatory policies. To the extent they~canﬁbe;factoFed into tFEASFudymofitiw_ S
z.:government.-.regulation, -they. should-be. The-tools»ofm1nter?rga?1zatlona%~"aw@rw<~*~f-é*:
- . analysis-are increasingly capable of.dealing with interactive '"networks:. . . - S-
- .---and "fields," -and=thus-more -attention can be paid to these informal ~— -~ ==~
arrangements. - L. .
---(3) Dealing with more levels:- In this paper I-have: limited-the-descriptive -
framework to the intra-agency, interagency, and intergovernmental:levels.-- 7
From the outset it became obvious that there were at least two other-levels - R
that should be considered. - - ' ‘
First, "intra-governmental relations'"-between regulatory agencies and- - -
the three major branches of government have always been a matter of concern -
among analysts. These relations seemed implied in interagency : :
relationships, especially those using "third party" arrangements. But the
interaction between the Presidency and a given regulating body is unique
and problematic enough to warrant explicit attention, as does the
relationship between such agencies and Congress or the courts.
Second, "intra-arena relations" may also be a significant factor
missing in this effort. Intra-arena relations focus on interactions
between individual regulatory policy delivery systems and those
organizations being regulated, The relationships are likely to be
primarily political and economic, and it will no doubt be "two-way." The
idea of examining the structure of those relationships is an intriguing
(and challenging) prospect.
(4) Dealing with the structure of relationships among the levels: Whether
discussing three, four, five, or more levels of interorganizational
arrangements, it is necessary to account for the influence of inter-level
relationships on regulatory policy delivery. Over time, intra-agency
structures will influence and be influenced by interorganizational
relationships at the interagency level, and vice versa. The relevance of
interorganizational arrangements at each level to all the other levels is
(as with everything else) an empirical question, but the possibility of
those impacts should be taken into account in this analysis.
[FIGURE 4 HERE]
How to perceive the structure of these potential relationships poses a
difficult problem. A likely model is to view the levels as an inclusive
series of concentric circles, with intra-agency structures at the center
and intra-arena arrangements at the periphery. (see Figure 4) This model,
or some appropriate. substitute, will help further clarify the potential
significance of interorganizational arrangements and is likely to generate
a number of relevant propositions regarding the empirical significance of
regulatory policy delivery structures to reasonable regulation.
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